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The Administrative Conference of the United States was established by statute as an independent 
agency of the federal government in 1964. Its purpose is to promote improvements in the 
efficiency, adequacy and fairness of procedures by v/hich federal agencies conduct regulatory 
programs, administer grants and benefits, and perform related governmental functions. 

To this end, the Conference conducts research and issues reports concerning various aspects of the 
administrative process and, when warranted, mokes recommendations to the President, Congress, 
particular departments and agencies, and the judiciary concerning the need for procedural 
reforms. Implementation of Conference recommendations may be accomplished through direcl 
action on the part of the affected agencies or legislative changes. 
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PREFACE 



The format of this volume is somewhat different from 
its predecessors. Recommendation 81-1 is supported by two 
consultant reports. Recommendation 81-2 contains explan- 
atory material in its text. It largely updates earlier 
Recommendation 79-6 which was supported by consultant 
Ronald M. Levin's report appearing at page 565 of the 1979 
volume. 

Consultant and staff reports, including those which form 
the basis for adopted recommendations, do not have the 
formal endorsement of the Conference. They represent the 
views of their authors, and not necessarily those of the 
Conference, any Committee, or the Office of the Chairman. 
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RECOMMENDATION 81-1: 
PROCEDURES FOR ASSESSING AND 
COLLECTING FREEDOM OF INFORMATION 
ACT FEES 



(Adopted December 10, 1981) 



A decade has passed since the Administrative Conference 
of the United States last evaluated implementation of the 
Freedom of Information Act, 5 U.S.C. § 552,* The goals of 
the Act have been widely accepted within the government 
and society, but the passage of time has revealed some 
discrete problems regarding the operation of the Act. 

This Recommendation was prompted by reports that 
implementation of the Freedom of Information Act is much 
more costly than originally expected and, more importantly, 
that many information requests are made in the context of 
private activity unrelated to the Act^s goal of informing the 
public about the operation of government or matters of public 
interest. Therefore, the Recommendation calls for amending 
the Freedom of Information Act to permit agencies to charge 
persons requesting records fees which reflect the cost of 
reviewing records and deleting exempt information from 
records, in addition to the direct costs of search and 
duplication now recoverable under the Act. This 
recommendation would not affect the rights of individuals 
under the Privacy Act, 5 U.S.C. § 552a. 



V See ACUS Recommendation 71-2, Principles and 
Guidelines for Implementation of the Freedom of Information 
Act (adopted May 7, 1971). 
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This Recommendation also contains advice on appropriate 
procedures for assessing and collecting fees, and recommends 
that the Department of Justice be required to establish 
guidelines for agencies to follow when adopting fee schedules 
and rules for assessing and collecting fees. The Conference 
believes uniformity in agency practice should be encouraged 
whenever practicaL 

RECOMMENDATION 

1. Congress should amend the Freedom of Information Act 
to: 

(a) permit agencies to collect from 
persons requesting records fees that reflect the 
costs of routine review of records to determine 
whether an exemption should be asserted, and of 
deleting exempt information, in addition to the 
search and duplication costs now recoverable 
under the Act. However, fees charged for such 
requests should not include (1) the cost of agency 
review conducted on appeal of initial agency 
denials of Freedom of Information Act requests, 
or (2) the cost of review associated with 
development of general policy on releasing the 
type of information or records covered by the 
request; 

(b) permit units within agencies to 
establish separate fee schedules where those 
units maintain separate FOIA operations and 
their costs are readily separable from other units 
of the agency; 

(c) require that the Department of 
Justice, after allowing the agencies and the 
public the opportunity to comment, promulgate 
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government- wide guidelines for agency fee 
schedules and for the assessment, collection and 
waiver of fees under the Freedom of Information 
AcL The guidelines should be consistent with the 
other sections of this recommendation, and 
should promote uniformity in agency regulations 
whenever practicaL 

2« Congress should retain the provision in § 552(a)(4)(A) of 
the Freedom of Information Act, which provides that persons 
requesting records shall have fees waived or reduced where 
the agency determines that furnishing the information will 
primarily benefit the general public. 

3« Congress should not amend the Freedom of Information 
Act to permit agencies to recover in fees the overhead costs 
occasioned by the Act. 

4. Congress should consider collecting accurate and uniform 
data on the cost of the Freedom of Information Act, since 
existing data is unreliablCo 

5, Department of Justice guidelines or, in their absence, 
agency rules should provide that: 

(a) agencies waive Freedom of Information 
Act fees whenever the costs of routine collection 
and processing of the fee are likely to equal or 
exceed the amount of the fee. The level of this 
waiver provision should be established by agency 
rule, and should be expressed in terms such as 
hours of staff time and pages furnished, rather 
than a fixed dollar amount; 

(b) persons will ordinarily not be charged 
for the cost of search if no records are produced 
by the agency. However, with respect to a 
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request not entitled to a fee waiver, an agency 
should be permitted to assess search fees if the 
requester insists on further search after being 
informed by the agency, based on a reasonable 
preliminary search, that the search is unlikely to 
be productive; 

(c) agencies may by rule provide that the 
submission of a Freedom of Information Act 
request constitutes an agreement by the 
requester to pay an amount of fees specified in 
the rule, unless the requester is entitled to a fee 
waiver or specifies a different amount in the 
request; 

(d) agencies should be required to notify 
requesters if fees are expected to exceed an 
amount fixed by rule or otherwise agreed to by 
the requester. If a requester does not agree to 
pay additional fees, the agency may suspend the 
search and processing of records; 

(e) agencies may require advance payment 
of fees if a requester has failed to honor a 
previous commitment to pay fees that were owed 
an agency, or if the agency reasonably 
determines that the requester is likely to be 
unwilling or unable to pay the probable fees; 

(f) agencies will provide an administrative 
appeal mechanism through which requesters may 
challenge fee and fee waiver decisions. Agency 
decisions on fee appeals should be maintained in 
a separate public file for use by requesters and 
agency employees. 



RECOMMENDATIOM 81-25 
CURRENT VERSIONS OF THE 
BUMPERS AMENDMENT 



(Adopted December 11, 1981) 



In Recommendation 79-6, adopted in December 1979, 
the Conference criticized the then current version of the so- 
called Bumpers Amendment to Section 706 of the 
Administrative Procedure Act. At that time, the 
Conference, expressing its belief that concern about the 
broad substantive reach of the rules of a host of agencies 
cannot be effectively addressed by legislation prescribing new 
across-the-board standards for review, made the following 
two recommendations; 

"L Congress should not enact the so-called Bumpers 
Amendment « . , or, by any similar legislation, at this time 
alter or reverse any presumption of validity that attaches to 
agency rules or regulations"^ and 

"2o An across-the-board judgment that judicial 
deference to agency expertise or to an agency's 
interpretation of its statutory mandate is never warranted 
would be unwise, and Congress should not enact legislation 
precluding such deference." 

The Conference continues to believe that Congress 
should not, through across-the-board legislative measures, 
alter the weight reviewing courts afford agency statutory 
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interpretations or expertise, and it therefore maintains the 
position taken in Recommendation 79-6. Since that 
recommendation was made, however, the Bumpers 
Amendment has been substantially revised. Accordingly, we 
believe it appropriate to address the current text of the 
amendment, as embodied in three pending versions: section 
5(b) of S. 1080, as reported by the Senate Judiciary 
Committee; section 5 of S. 1080, as reported by the Senate 
Governmental Affairs Committee; and section 203 of H.R. 
746, as reported by the House Judiciary Committee. The 
Senate Judiciary Committee version of S. 1080, which 
includes the most new material of the three proposals, would 
divide section 706 into three subsections and make three 
changes in the present text of section 706: 

(1) It would insert into what is now the opening 
sentence of the undivided section, which would become the 
opening sentence of subsection (a), the word 
"independently." It would thereby make the section provide 
that the reviewing court shall "independently" decide all 
relevant questions of law, interpret constitutional and 
statutory provisions and determine the meaning or 
applicability of the terms of an agency action. 

(2) It would add to section 706(a)(2) a new clause (F) 
reading as f oUows: 

"[The reviewing court shall . . . hold unlawful and 
set aside agency action, findings, and conclusions 
found to be . . .] 



"(F) without substantial support in the 
rulemaking file, viewed as a whole, for the 
asserted or necessary factual basis, as 
distinguished from the policy or legal basis, of a 
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rule adopted in a proceeding subject to section 
553 of this titleo . . o" 

[Old clause (F) of the present section 706(2) would become 
clause (G) of section 706(a)(2)J 

(3) It would add a new subsection (c), to read as follows: 

"(c) In making determinations concerning 
statutory jurisdiction or authority under clause 
(2)(C) of subsection (a) of this section [the clause 
that says that the reviewing court is to hold 
unlawful and set aside agency action found to be 
"in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right'T the court 
shall require that action by the agency is within 
the scope of the agency jurisdiction or authority 
on the basis of the language of the statute or, in 
the event of ambiguity, other evidence of 
ascertainable legislative intents In making 
determinations on other questions of law, the 
court shall not accord any presumption in favor 
of or against agency actiono" 



* The House Judiciary Committee version of the bill would 
add the word "independently" and the first sentence of new 
subsection (c), revised to read: "In making determinations 
under paragraph (2)(C) of subsection (a) of this section, the 
court shall require that action by the agency is within the 
scope of agency jurisdiction or authority on the basis of the 
language of the statute and, in the event of ambiguity, other 
evidence of ascertainable legislative intento" Instead of the 
new clause (F) that is quoted in the text of the 
recommendation, it would add to section 706 a new 
subsection (d), readings "In determining whether an agency 
action in adopting a rule in a proceeding subject to section 
553 of this title is arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law, the court 
shall consider whether there is substantial support in the 
rulemaking file, viewed as a whole, for the asserted or 
(continued) 
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For the reasons discussed below, the Conference 
opposes adoption of the Bumpers Amendment in any of its 
current forms (with the exception of the provisions 
concerning substantial support in the rulemaking file, also 
discussed below). If Congress does enact legislation of this 
type, however, we recommend certain revisions of the 
Amendment's current provisions. 

A. The extent to which a reviewing court should take 
into account an agency's interpretation of a statute is a 
subtle and complicated issue. The Conference agrees that 
the courts are the ultimate authority on questions of 
statutory interpretation that arise in the review of an agency 
action, and that the proper exercise of this authority calls for 
an independent examination of all relevant materials that 
would contribute to a correct resolution of such questions. 
The primary sources for the resolution of questions of 
statutory interpretation are the statutory text and other 
manifestations of Congress' intent in enacting the law. The 
Conference does not believe that in the resolution of such 
questions the legal position taken by the administering agency 
is automatically entitled to special weight, but the 
Conference does believe that special weight may be justified 
by the circumstances surrounding the agency's adoption of or 
adherence to such position. These circumstances may 
include the fact that the agency interpretation was "a 
contemporaneous construction of the statute by [those] 
charged with the responsibility of setting its mechanism in 
motion," Norwegian Nitrogen Products Co. v. United States , 
288 U.S. 294, 315 (1933); or that the agency interpretation 
has been asserted consistently, that it has received 
Congressional approval or acquiescence, that affected 



necessary factual basis of the rule." The Senate 
Governmental Affairs Committee's version would not add 
"independently" or clause (F); it would add only the first 
sentence of subsection (c), as it reads in the Senate Judiciary 
Comittee's version. 
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interests have relied on it, and that the interpretation is a 
direct outgrowth of the agency's experience in implementing 
the statute, see Griggs v, Duke Power Co>, 401 U.S. 424 
(1971), The Conference does not favor legislation that would 
require courts to disregard such circumstances in reviewing 
the actions of agencies for conformity with the statutes they 
administer^ 

Many of the perceived problems with regulatory 
statutes and related agency practices are caused by statutory 
provisions and accompanying reports which are imprecisely 
drafted or which fail to provide adequate guidance for 
application. Judicial review is, at best, an imperfect 
corrective for agency action that goes beyond an 
unarticulated mandate of the political processes. Further, by 
its very nature, it is insulated and removed from the 
legislative process, which is more directly responsive to the 
popular will on a given subject. Sounder policy judgments in 
the organic laws and other statutory grants of administrative 
power, more precise delegation, and systematic oversight and 
reevaluation of agency missions are far better ways to 
address these perceived problems than changing the standards 
of judicial review. 

Be The current versions of the Bumpers Amendment 
contain ambiguous provisions that are susceptible of various 
interpretations. As a result, enactment of this legislation 
may produce undesirable consequences: 

(1) To the extent that the insertion of the word 
"independently" in the first sentence of section 706(a) is 
intended simply to emphasize that the reviewing court is free 
to reject an agency interpretation or legal position with 
which it disagrees and to remind the court of its duty to 
undertake its own inquiry into the legal issues, we have no 
objection to the amendment, although we are not persuaded 
that such an admonition is needed. If the insertion of the 
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word "independently" is intended to address the question of 
the weight that courts should accord to agency 
interpretations, we believe this question may be too subtle 
and difficult to be handled in such an elliptical manner. 

(2) We find the provisions of proposed section 706(c) 
confused and confusing in several respects, and believe that 
they should not be enacted. 

a. The first sentence directs the courts to require 
that agency action is "within the scope of the agency 
jurisdiction or authority on the basis of the language of the 
statute or, in the event of ambiguity, other evidence of 
ascertainable legislative intent." The thrust of this direction 
is ambiguous. If it is intended to set forth a rule of 
construction that statutory grants of authority are to be 
construed narrowly, we believe such an indiscriminate rule 
would invite unintended results by failing to take into account 
particular statutory schemes. The preferable approach, in 
our view, is to permit the courts to interpret each statutory 
grant in the light of the terms and purpose of the statute and 
the specific intent of Congress. On the other hand, the 
sentence may be addressed solely to the question of what 
sources the courts may consult in determining the meaning of 
a statutory grant of authority. So interpreted, the sentence 
would further the professed goals of the proponents of the 
Bumpers Amendment by emphasizing reliance on statutory 
terminology and evidence of legislative intent in implied 
contradistinction to agency interpretation and practice, but 
some clarification of its intended effect is called for. The 
phrase "or, in the event of ambiguity, other evidence of 
ascertainable legislative intent" raises an additional problem, 
for it suggests that a court is to be directed to confine its 
consideration to the statutory language unless it first 
concludes that that language is ambiguous. The Conference 
believes the better rule is that stated by the Supreme Court 
in Train v. Color acjo PIRG, 426 U.S. 1, 10 (1976): "When aid 



OFFICIAL RECOMMENDATIONS 1 3 

to construction of the meaning of words, as used in the 
statute, is available, there certainly can be no 'rule of law' 
which forbids its use, however clear the words may appear on 
superficial examination." See also Watt v. Alaska , 101 S.Ct. 
1673, 1677-78 (1981); Gabell v, Markham, 148 F.2d 737, 739 
(2d Cir« 1945), 

b. The two sentences of subsection (c) strongly imply 
that the courts, in making determinations concerning 
statutory jurisdiction or authority under section 706(a)(2)(C), 
are to apply a standard of review different from that to be 
applied in making determinations on "other questions of 
lawo" Yet it is by no means clear how the two categories are 
to be distinguished or how the two standards of review 
differ^ For example, is the application of an assertedly 
erroneous legal standard to a fact situation within the 
agency's jurisdiction to be reviewed under the first sentence 
or under the second? See , e>g« , American Textile Mfrs* 
Institute, Inc. v, Donovan, 101 S- Ct. 2478, 2489 (1981). 

c. The meaning of the second sentence of subsection 
(c), directing that no presumption be accorded "in favor of or 
against agency action" as to "other questions of law," is 
unclear. The reference to presumptions as to questions of 
law is confusing, since presumptions, properly speaking, 
concern evidentiary matters, not legal questions. Moreover, 
if the sentence's purpose is to eliminate the weight courts 
now give to agency views on various legal questions, it would 
apparently reach issues such as the correctness of the 
agency's interpretation of its own regulation, see Bowles v. 
Seminole Rock Co. , 325 U.S. 410, 413-14 (1945), and the 
procedural regularity of agency action, see Braniff Airways v. 
CAB, 379 F.2d 453, 460 (D.C. Cir. 1967). Thus interpreted, 
its scope is far too broad. 

C. Both proposed new clause (F) of section 706(a)(2) and 
the alternative formulation, proposed new subsection (d) of 



14 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

section 706, promote the goals of Paragraph 3 of Conference 
Recommendation 74-4. We applaud these efforts to provide 
courts that review administrative regulations clearer 
guidance than is afforded by the present clause (2)(A) of 
section 706. We prefer proposed subsection (d) to proposed 
clause (F) because clause (F) can be read to create an 
independent ground for reversal of an agency rule. The 
better approach, in our view, is to direct the courts to 
consider whether the rule has substantial support in the 
rulemaking file as one factor in determining whether the 
agency's adoption of the rule was "arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law." 

RECOMMENDATIONS 

1. Congress should not enact the so-called Bumpers 
Amendment in any of its current versions, or any similar 
across-the-board legislation altering the weight reviewing 
courts afford agency statutory interpretations or expertise. 

2. If Congress nevertheless believes it necessary to 
enact legislation directed to the weight to be accorded 
administrative interpretations, it should substitute for the 
currently pending provisions the following clearer, more 
effective formulation: 

(a) Amend section 706(a) of the Administrative 
Procedure Act by adding the word "independently"; and 

(b) Either eliminate proposed section 706(c) 
altogether or adopt the following version of the section, 
similar but not identical to the current House Judiciary and 
Senate Governmental Affairs versions: 

(c) In making determinations concerning 
statutory jurisdiction or authority under clause 
(2)(c) of subsection (a) of this section the court 



OFFICIAL RECOMMENDATIONS 15 

Shall determine whether action by the agency 
is within the scope of the agency jurisdiction 
or authority on the basis of the terms of the 
statute and other evidence of legislative 
intent. 

3. Congress should amend section 706 of the 
Administrative Procedure Act by adding a new subsection, to 
read as follows: 

In determining whether an agency action in 
adopting a rule in a proceeding subject to 
section 553 of this title is arbitrary, 
capricious, an abuse of discretion, or 
otherwise not in accordance with law, the 
court shaU consider whether there is 
substantial support in the rulemaking file, 
viewed as a whole, for the asserted or 
necessary factual basis of the rule. 



RECOMMENDATION 81-1 
BACKGROUND REPORTS 



(As published in: Duke Law Journal, Vol. 1981, No. 2) 

PUBLIC-INTEREST FEE WAIVERS UNDER THE 
FREEDOM OF INFORMATION ACT* 

John E. Bonine** 

I. Introduction 
II. Agency Practices and Policies 

A. Regulations 

B. Case-by-Case Decisions 

1. Precedents, Consistency y Availability, and Indexing 

2. Explanation of Reasons 

III. Evaluation of Agency Practices and Policies 

A. Procedural Issues 

1 . Rulemaking 

(a) Case law background 

(b) Statute and legislative history 

(c) Court interpretation 

2. Case-by- Case Decisions 

(a) Precedents, consistency, availability, and 
indexing 

(b) Explanation of reasons 

B. Substantive Issues 

1. The Meaning of the 'Public Benefit'' Test 

(a) The 1974 Senate Report 

(i) Recognition ofpre-1974 law 
(ii) The Administrative Conference study 
(iii) Testimony before Congress 
(iv) Existing regulations 
(v) The attorneys'-fees discussion 

(b) The Conference Report 
/ (c) Court decisions 

2. The Issue of Cost 

3. Substituting Inspection for Search and Copying 

* This article is based on a report prepared for the Administrative Conference of the 
United States. The views expressed herein are those of the author and are not necessarily those of 
the Administrative Conference. 

The author wishes to thank his research assistants, John Epting» Neil Kagan, Kevin Kirchner, 
and Glenn Klein for their help in obtaining and analyzing data. 

** Associate Professor of Law, the University of Oregon. A.B. 1966, Stanford University; 
LL.B. 1969, Yale Law School. 
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IV. Recommendations 

A. Policy- Setting Through Regulations or Case-by-Case 
Decision-Making 

B. Substantive Issues 

1. Requests Entitled to Waiver Under the Public- 
Benefit Test 

2. The Role of Cost 

3. Reduction versus Waiver 

C. Summary of Recommendations 

V. Conclusion 
Appendices 

I. Introduction 

The Freedom of Information Act (FOIA),* enacted in 1966, pro- 
vided for public access to government records to enable the general 
public to aifect the policies of the federal government.^ Commercial 
enterprises, however, were among the most frequent users of the origi- 
nal Act.^ Other potential users, such as news media seeking to dissemi- 
nate information, scholars and researchers wishing to examine past and 
present government policies and performance, and nonprofit groups 

1. 5 U.S.C. § 552 (1976). 

2. The Court of Appeals for the District of Columbia Circuit has summarized the purposes 
of the Act as follows: 

Congress passed the Freedom of Information Act in response to a persistent prob- 
lem of legislators and citizens, the problem of obtaining adequate information to evalu- 
ate federal programs and formulate wise policies. Congress recognized that the public 
cannot make intelligent decisions without such information, and that governmental insti- 
tutions become unresponsive to public needs if knowledge of their activities is denied to 
the people and their representatives. 
Soucie V. David, 448 F.2d 1067, 1080 (D.C. Cir. 1971). The moving force behind the provisions 
for obtaining agency documents was the press; the organized bar pressed for the pubhcation and 
indexing provisions. The statute^s name apparently originated in a "Freedom of Information 
Committee" of the American Society of Newspaper Editors, established before 1950. See H. 
Cross, The People's Right to Know: Legal Access to Public Records and Proceedings 
vii (1953). One prescient conmientator predicted in 1967 that the main beneficiaries of the Act 
would not be the press or the public, but lawyers and their clients. See Davis, The Information 
Act: A Preliminary Analysis, 34 U. Chi. L. Rev. 761, 804 (1967). 

3. One survey indicated that of the identifiable users, there were three times as many re- 
quests from corporations and private law firms as from the news media, public-interest groups, 
and researchers. "Others," a catch-all category which included individual citizens, was approxi- 
mately equal to corporate and private law firm use. House Comm. on Government Opera- 
tions, Administration of the Freedom of Information Act, H. Rep. No. 1419, 92d Cong., 
2d Sess. 7-8 (1972) [hereinafter cited as 1972 House Report], reprinted in House Comm. on 
Government Operations & Senate Comm. on the Judiciary, 94th Cong., 1st Sess., Free- 
dom OF Information Act & Amendments of 1974 (P.L. 93-502) Source Book: Legislative 
History, Texts, and Other Documents 14-15 (Joint Comm. Print 1975) [hereinafter cited as 
1975 Source Book]. 
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seeking to affect government policy, were all stymied to various degrees 
by the high costs of obtaining government documents."* 

In 1974, in response to complaints about the administration of the 
Act contained in a study by the Administrative Conference of the 
United States^ and in oversight hearings by a congressional commit- 
tee,^ Congress passed several amendments to make access easier. 
Among these amendments was the current section 552(a)(4)(A), which 
provides in part: 

Documents shall be furnished without charge or at a reduced charge 
where the agency determines that waiver or reduction of the fee is in the 
public interest because furnishing the information can be considered as 
primarily benefiting the general public ? 

4. These costs can reach into the tens of thousands of dollars. See, e.g. , text accompanying 
notes 204-05 infra. A group of public- interest lawyers who had come to Washington in 1969 and 
1970 to study the regulatory practices of various agencies were the first to publicize this problem. 
They encountered resistance in attempting to use the FOIA in their research and wrote a series of 
law review articles critical of agency handling of their FOIA requests. See, e.g. , Katz, The Games 
Bureaucrats Play: Hide and Seek Under the Freedom of Information Acty 48 Tex. L. Rev. 1261 
(1970); Nader, Freedom From Information: The Act and the Agencies, 5 Harv. C.R.-C.L. L. Rev. 
I (1970). 

5. The Conference undertook the study in response to the complaints voiced in the articles 
cited in note A supra. The study concluded that the difficulties the public-interest lawyers encoun- 
tered were representative of problems other requesters encountered. Gianella, Agency Procedures 
Implementing the Freedom of Information Act: A Proposal for Uniform Regulations., 23 Ad. L. 
Rev. 217, 221 (1971), reprinted in Subcomm. on Administrative Practice & Procedure of 
THE Senate Comm. on the Judiciary, 93d Cong., 2d Sess., Freedom of Information Act 
Source Book: Legislative Materials, Cases, Articles 296, 300 (1974) [hereinafter cited as 
1974 Source Book]. The study identified six problem areas, including excessive and non-uni- 
form search and copying fees. Id. 222-25, reprinted in 1974 Source Book, supra, at 301-04. Gi- 
anella considered the possibility of charging as the fee for some requests the actual costs of 
providing the documents, and waiving all fees for other requests. He concluded that such a policy 
would be unworkable in practice, however, and recommended that agencies charge uniform page 
fees and waive fees according to the identity of the requester. Id 259, reprinted in 1974 Source 
Book, supra, at 338. 

6. The Foreign Operations and Government Information Subcommittee of the House Com- 
mittee on Government Operations conducted oversight hearings from June 1971 through June 
1972. The Committee concluded that "most of the Federal bureaucracy already set in its ways 
never got the message" about giving government documents to the public and that there had been 
"5 years of foot-dragging by the Federal bureaucracy." 1972 House Report, supra note 3, at 7-8, 
reprinted in 1975 Source Book, supra note 3, at 14-15. The problems the House Committee 
identified, including "abuses in fee schedules," id. , reprinted in 1975 Source Book, supra note 3, 
at 15, closely paralleled those the Administrative Conference had spotlighted. The Committee 
noted that "excessive charges for such services have been an effective bureaucratic tool in denying 
information to individual requesters," Id. It noted with favor the recommendations of the Ad- 
ministrative Conference study and recommended that federal departments and agencies should, 
within their existing authority, establish on a uniform basis "the lowest reasonable search and 
reproduction fees" and also "include provisions for waiver of fees in hardship cases or when 
waiver would serve the public interest." Id. 82, reprinted in 1975 Source Book, supra note 3, at 
89. 

7. 5 U.S.C. § 552(a)(4)(A) (1976) (emphasis added). Congress enacted the fee-waiver provi- 
sion because it beheved agencies were charging high fees to discourage certain types of requesters 
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The years since the adoption of the "fee waiver" provision have 
seen, if anything, an increase in use of the FOIA predominantly for 
business purposes.^ Requests alleging a benefit to the general public 
account for less than two percent of all FOIA requests.^ As one agency 
has observed, "Contrary to expectations there has been very little use of 
the FOIA by the general public or the media. The primary users and, 
therefore, the chief beneficiaries of the FOIA have been law firms, cor- 

or requests. See Senate Comm. on the Judiciary, Amending the Freedom of Information 
Act, S. Rep. No. 854, 93d Cong., 2d Sess. 11 (1974) [hereinafter cited as 1974 Senate Report], 
reprinted in 1975 Source Book, supra note 3, at 163; cf. 1972 House Report, supra note 3, at 57, 
reprinted in 1975 Source Book, supra note 3, at 64 (noting a memorandum sent to the heads of 
all executive departments and agencies that emphasized that "fees should not be set at an exces- 
sive level for the purpose of deterring requests for copies of records"). 

8. Senate hearings in 1977 indicated that about 80% of FOIA requests at some agencies 
were from commercial or business concerns or their law firms. See Hearings on the Freedom of 
Information Act Before the Subcomm. on Administrative Practice <& Procedure of the Senate Comm. 
on the Judiciary, 95th Cong., 1st Sess. 4, 29 (1977) [hereinafter cited as 1977 Senate Hearings^ 
reprinted in part in Subcomm. on Administrative Practice & Procedure of the Senate 
Comm. on the Judiciary, Agency Implementation of the 1974 Amendments to the Free- 
dom OF Information Act: Report on Oversight Hearings, 95ih Cong., 2d Sess. 48 n.39 
(Comm. Print 1980) [hereinafter cited as 1980 Senate Subcomm. Report]. The General Ac- 
counting Office reported somewhat lower figures in a 1978 report and pointed out that a notable 
exception to the predominant use of the FOIA by business occurred at the Federal Bureau of 
Investigation, where individuals filed most requests. Id. On the other hand, a 1979 article stated 
that approximately 85% of the requests submitted to the Food and Drug Administration come 
from businesses and corporate counsel, as do about 75% of the requests submitted to the Federal 
Trade Commission. See Hein, Obtaining Access to Information in the Files of Government Agen- 
cies: The Corporate Perspective, 34 Bus. Law. 993 (1979). 

Similar statistics were reported to the Department of Justice in 1979 by agencies responding 
to a survey of the cost and usage of the FOIA. The Food and Drug Administration cited statistics 
showing that 85% of its requests came from industry or from FOIA service companies providing 
information to industry. The National Labor Relations Board stated that parlies to proceedings 
before the Board filed 99% of its FOIA appeals. The Animal and Plant Health Inspection Service 
of the Department of Agriculture reported that 54% of its requests came from businesses, 10% 
from lawyers, and an additional percentage from FOIA service companies. The Comptroller of 
the Currency indicated that 75% of its requests were filed by financial institutions, stock analysts, 
and the like for statistical information alone (with requests for the other 25% of information pre- 
sumably also including substantial business usage). The agencies' responses are on file with the 
author. 

9. See Appendix I for data on the number of FOIA requests and fee-waiver requests in 
selected agencies in 1978. The sample represents perhaps one-third of the FOIA requests submit- 
ted to the entire federal government. 

The Department of Housing and Urban Development accounted for more than half of the 
total number of waiver requests in this sample. Excluding these data, the fee-waiver requests — 
744 in number — accompanied only just over one percent of the 59,810 total FOIA requests. There 
is great variation from agency to agency. For example, in the agencies receiving more than 1 ,000 
FOIA requests in 1978, the percentage of FOIA requests asking for a fee waiver ranged from 7% 
to less than 0.1%. Among agencies receiving fewer than 1,000 FOIA requests, the percentage 
asking for fee waivers ranged from 19% to less than 1%. In some instances, the numbers in the 
table are projected from samples of less than an entire year or samples from 1979 or 1980 because 
agencies did not make available full-year data for 1978. 
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porations, or individuals who have some type of involvement in specific 
cases." ^^ The result, according to another agency, is an "imbalance be- 
tween information disclosed to vested interests and the public — the 
consumer."'* 

As for the effect of the fee-waiver provision, oversight hearings in 
the Senate have led to conclusions that the government has still not 
removed the cost barriers to public-benefit requests, that the fee- waiver 
provision "is being used to thwart the intent of the law,"*^ ^j^^j ^h^t 
variations in interpretation of the provision have resulted in "unfair 
and arbitrary treatment of requesters, and confusion and uncertainty 
for the agencies."*^ This article seeks to assay systematically the fee- 
waiver policies of individual federal agencies and to measure those pol- 
icies against the available evidence of the intent of Congress. The 
search for agency policies, conducted in Part II, involves the analysis of 
all agency regulations, as well as internal policy directives and agency 
decisions on administrative appeals, involving fee-waiver requests. ^"^ 

10. United States Customs Service's response to the Department of Justice's 1979 survey (on 
file with the author). Likewise, the Environmental Protection Agency stated that business interest 
groups it regulates were "the most common beneficiaries" and that "by far the largest volume of 
use" was by law firms, corporations, FOIA service companies, and trade associations. The De- 
partment of Defense reported that its components believed they were "conducting research for 
apparently private and/or commercial purposes at taxpayers' expense." The Social Security Ad- 
ministration and Department of Energy voiced similar complaints; the Veterans Administration 
added that the costliest requests to process came "primarily" from the business community. The 
Food and Drug Administration expressed the greatest outrage and frustration, stating that under 
the FOIA it was serving "primarily as an industrial information pipeline." Only a few agencies 
that discussed usage at all did not mention heavy use by business {e.g. , the Central Intelligence 
Agency and the Office of Management and Budget). The responses rarely mentioned use by pub- 
lic-interest groups or the news media. These responses are on file with the author. 

The widespread use of the FOIA for commercial or private purposes includes the filing of 
requests (1) by unsuccessful bidders for government contracts seeking to learn why a competitor 
had been successful; (2) for lists of names that can be used to solicit business; (3) for information 
on competitors' products and installations; (4) by lawyers, economists, or business consultants for 
information for use in litigation or regulatory affairs; (5) by employees; (6) by persons being inves- 
tigated; and (7) by criminals. 

1 1. Food and Drug Administration response to the Department of Justice's 1979 Survey (on 
file with the author). 

12. 1980 Senate Subcomm. Report, supra note 8, at 78. 

13. Id 83. 

14. Besides obtaining the published agency regulations on fee waivers, the author filed 137 
FOIA requests in order to obtain the appeal decisions rendered by federal agencies. The FOIA 
requests also asked for copies of all formal and informal guidelines and policy statements used in 
deciding fee-waiver requests, copies of all other internal memoranda and documents, and copies 
of the annual FOIA reports the agencies submitted to Congress. Finally, the FOIA requests asked 
for the total number of fee waivers applied for, and granted and denied by, each agency in 1978. 
The request explained the purpose of the study and requested a fee waiver for the documents 
sought. 

In follow-up letters to the 33 agencies surveyed by the Senate Subcommittee, the author re- 
quested and obtained copies of their responses to a 1977 Subcommittee questionnaire. In addi- 
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The search for what the law requires involves a thorough study of the 
structure of the current statute and its predecessors as well as a survey 
of all legislative materials preceding the adoption of the fee- waiver pro- 
vision. These materials are discussed in Part III, along with relevant 
court decisions.*^ Finally, Part IV offers recommendations intended to 
further the purpose of the statute. 

11, Agency Practices and Policies 

Federal agencies have chosen to carry out the fee-waiver provision 
of the FOIA both by promulgating regulations and by using case-by- 
case decision-making. In many cases agencies have neither specified 
fee-waiver policies in regulations nor established a system of prece- 
dents, reasons, and indexing for evolving fee-waiver policies from one 
decision to another. Agencies that have tried to establish policies have 
sometimes encouraged or required the granting of fee waivers to groups 
such as government agencies, indigents, nonprofit groups seeking to af- 
fect government policy, the news media, historians, scholars, authors, 
and universities. 

A. Regulations, 

Eighty-three regulations concerning FOIA fee waivers, promul- 
gated by various federal agencies, currently exist. *^ Forty-five of these 
regulations, however, provide no guidance in refining the statute's pub- 
he-benefit standard. The best of this group of regulations merely re- 
peat the words of the statute.*^ The worst imply that the agency has 
more discretion than the statute provides. ^^ 

tion, the Department of Justice's Office of Information Law and Policy agreed to provide data on 
the costs and benefits of the FOIA that it had sohcited from all federal agencies in 1979. 

15. Published court opinions on fee waivers are rare. Unpublished orders and memoranda 
were obtained from the Department of Justice in response to a FOIA request, and from attorneys 
for a nonprofit group. 

16. See Appendix II. These regulations cover many more than 83 agencies. Although some 
departments allow each agency within them to have separate regulations, others have a single 
regulation for all their agencies. In some instances, an agency is subject to both agency and de- 
partmental regulations. 

17. See, eg. , 24 C.F.R. § 15.14(e) (1980) (Department of Housing and Urban Development); 
32 C.F.R. § 1900.25(a) (1979) (Central Intelligence Agency); 45 C.F.R. § 612.6(a) (1979) (National 
Science Foundation). There are 15 agency regulations of this type. See Hearings on Oversight of 
the Administration of the Freedom of Information Act Before the Subcomm. on Intergovernmental 
Relations of the Senate Comm. on Governmental Affairs ^ 96th Cong., 2d Sess. 199 (1980) [hereinaf- 
ter cited as 1980 Senate Hearings]. 

18. Twenty of the regulations provide that the FOIA officer "may" waive the fee if furnishing 
the information will primarily benefit the public, rather than providing that the officer "shall'' 
waive the fee under these circumstances, as the statute dictates. See, e.g., 4 C.F.R. § 1206.702(a) 
(1980) (National Aeronautics and Space Administration); 29 C.F.R. § 2201.5(c) (1979) (Occupa- 
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The thirty-eight regulations that refine the statutory fee-waiver 
standard and provide some policy guidance to the agency and the pub- 
he do not uniformly assure that a fee waiver will be given to specified 
requesters or for specified purposes. Some of the regulations merely 
recognize possible eligibility for a fee waiver, others actually grant an 
outright entitlement to fee waivers, and an intermediate group estab- 
lishes a presumption in favor of fee waivers.*^ The thirty-eight regula- 
tions that provide guidance are summarized below in Table A, which 
displays the types of requesters recognized as potential waiver recipi- 
ents, and the number of regulations in each of the categories of ehgibil- 
ity, presumption, and entitlement. 



Table A 

38 Regulations Affecting Agency Discretion to 
Grant Fee Waivers^^ 

Number of Regulations Recognizing 
Types of Requesters Requester as Potential Waiver Recipient 

Total Eligibility Presumption Entitlement 



Government Agencies 


27 


14 


6 


7 


Indigents 


19 


15 


3 


1 


Nonprofit Groups 


14 


7 


6 


1 


News Media 


8 


3 


5 





Historians, Scholars, 










Authors, Universities 


3 


1 


2 





Miscellaneous 


8 


2 


2 


4 



tional Safety and Health Review Commission); 32 C.F.R. § 2101.22(c) (1979) (National Security 
Council). Another ten regulations use the word "may" but do not even mention the statutory 
public-benefit test. See, e.g. , 1 C.F.R. § 304.6(d) (1980) (Administrative Conference on the U.S.). 
See 1980 Senate Hearings, supra note 17, at 200-01. 

19. The Federal Trade Commission's automatic waiver of fees up to $100 for requests of 
journalists, Ubraries, nonprofit public-interest groups, scholars, and indigents is an example of an 
entitlement policy. Federal Trade Comm'n, Staff Bulletin 79-2 (Nov. 21, 1978). A presumption 
policy is expressed in the Department of Defense's regulation providing that waiver of fees is 
"likely to be warranted" for the news media. 45 Fed. Reg. 80,502, 80,513 (1980) (to be codified in 
32 C.F.R. § 286.60(b)(3)(iii)). Eligibility policies typically state only that fees "may" be waived 
for various groups. See, e.g., 7 C.F.R. pt. 1, subpt. A., app. A, § 4a(3) (1980) (Department of 
Agriculture). 

20. Appendix II lists the agency regulations that are within each category. Characterizing the 
various agency regulations as recognizing eligibility, establishing presumptions, or granting enti- 
tlements conveys some impression of the spectrum along which such regulations can lie. But the 
task involves a number of judgment calls, and there is room for disagreement about where on the 
spectrum to place some of the regulations. 
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Most of these regulations refer to the requester's identity, not to 
the use for which the requester seeks the documents. For example, the 
Department of Defense's presumptive waiver for the "Public Informa- 
tion News Media" refers to journahsts rather than journalism. 2' Be- 
cause most of the regulations do not entitle a requester to receive a fee 
waiver, the agency may grant waivers for some uses and not for others 
even when requests come from the identified requesters. The actual 
waiver determination is thus made on a case-by-case basis. Although 
some of the regulations do categorize uses as well as requesters,^^ they 
usually specify a rather narrow band of uses and also stop short of 
setting firm policy, instead recognizing only eligibility for a waiver and 
not granting a presumption or entitlement. 

The relative rarity of regulations creating presumptions of entitle- 
ment to waivers or outright entitlements to waivers probably results 
from a concern that the overall cost of fee waivers would become pro- 
hibitive under such regulations. Some agencies have made that con- 
cern explicit by requiring in their fee-waiver regulations that waiver 
requests be decided on the basis of their cost to the agency, the reason- 
ableness of the request, or a balance of costs against benefits. ^^ 

Of course, collecting a fee may sometimes be more expensive than 
waiving it, because of the cost of the billing process.^^ Many agencies 
have therefore established fee thresholds below which they will not 
charge search and copying fees regardless of the requester's identity or 

21. 45 Fed. Reg. 80,502, 80,513 (1980) (to be codified in 32 C.F.R. § 286.60(b)(3)(in)). 

22. For example, 4 of the 27 regulations mentioning waivers for government agencies restrict 
such waivers to situations in which the documents will be used to promote the objectives of the 
agency releasing the documents. See, e.g. , 21 C.F.R. § 20.43(a)(5) (1980) (Food and Drug Admin- 
istration). Five of the 14 regulations mentioning waivers for nonprofit groups or activities require 
that the requester be engaged in an activity "promoting public safety, health, or welfare." See, 
e.g. , 7 C.F.R. pt. 1, subpt. A, app. A, § 4a(3) (1980) (Department of Agriculture). One regulation 
recognizing congressional committees as automatically deserving fee waivers makes an exception 
to that policy if the documents will be used "for the benefit of an individual Member of Congress 
or for a constituent." See 40 C.F.R. § 2.120(a)(6) (1980) (Environmental Protection Agency). 

23. The Department of Transportation appears to limit fee waivers to "reasonable" requests. 
49 C.F.R. § 7.97(c) (1980). The Department of Defense has a similar provision for the news me- 
dia. See 45 Fed. Reg. 80,502, 80,513 (1980) (to be codified in 32 C.F.R. § 286.60(b)(3)(iii)). Seven 
agencies allow waivers to be denied because of a burden on the agency or because of a balancing 
of costs against likely public benefits. See 10 C.F.R. § 9.14(e), 9.14a(b), 9.14a(d)(6) (1980) (Nu- 
clear Regulatory Commission); .13 C.F.R. § 102.6(d) (1980) (Small Business Administration); 15 
C.F.R. § 4.9(b)(4) (1980) (Department of Commerce); 18. C.F.R. § 701.203(a)-(c) (1980) (Water 
Resources Council); 29 C.F.R. § 1401.36(d)(3) (1979) (Federal Mediation and Conciliation Serv- 
ice); 31 C.F.R. § 1.6(d)(1) (1980) (Department of Treasury); 45 C.F.R. § 704.1 (e)(3)(i) (1979) 
(Commission on Civil Rights). 

24. The Federal Power Commission determined that in 1972 it could have collected $17,(XX) 
in fees arising from 34,000 search requests. The billing cost would have been $17,6(X). See \^11 
House Report, supra note 3, at 59, reprinted in 1975 Source Book, supra note 3, at 66. 
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the purpose for which he requests the documents. ^^ At least three 
agencies have a two-level system in which the fee threshold for certain 
presumptively eligible groups such as nonprofit organizations is four to 
ten times as high as for other requesters.^^ 

B . Case-by- Case Decisions . 

Notwithstanding the few agency regulations oflFering entitlements 
or presumptions of entitlement to certain categories of requesters or 
types of use, and the widespread practice of establishing fee thresholds, 
the vast majority of agencies have chosen not to make firm policy de- 
terminations in their regulations. The second phase of the author's 
study sought to determine if agencies were making fee-waiver policy 
through case-by-case adjudication, either formal or informal. The au- 
thor asked each agency for copies of all appeal decisions rendered since 
the 1974 FOIA amendments took effect.^^ Most agencies had no ap- 
peal decisions on fee waivers, but twenty-five agencies provided with- 
out charge a total of 210 appeal decisions.^^ Two issues are important 

25. The 1974 Senate would have imposed a three-dollar fee threshold for all agencies by 
explicitly providing that no fees would be charged when the amount was less than that amount. 
1974 Senate Report, supra note 7, at 12, reprinted in 1975 Source Book, supra note 3, at 164. 
Although the final bill that emerged from the Conference Committee did not contain this provi- 
sion, many agencies adopted the concept. Today, after seven years of inflation, several o{ these 
agencies still have a threshold of three dollars or less. Others have raised their free-copy thresh- 
olds to $25 or more (or 250 pages of free copying). The Nuclear Regulatory Commission, after 
determining that the average cost of making individualized decisions on fee-waiver requests was 
$80, Memorandum 9 (Sept. 8, 1978) (on file with the author), raised its automatic waiver of search 
fees to cover four hours of search time. Policy from agency to agency varies widely regarding the 
amount of the threshold, as well as regarding whether the threshold refers to copying fees, search 
fees, or both. Tables 1-4 in Appendix III summarize agency practices regarding fee thresholds. 

26. See Federal Trade Common, Staff Bulletin 79-2 (Nov. 21, 1978) ($10 for general requests, 
$100 for indigents in litigation, journalists, libraries, nonprofit public-interest groups, and schol- 
ars); Forest Service, Forest Service Manual § 627 1. 72-. 74 (1980) ($10 for general requests, $50 
for nonprofit groups, libraries, scholars, and authors in nonprofit journals); 45 C.F.R. 
§ 1602. 13(b), (c) (1979) ($6.50 for general requests, $25 for indigents) (Legal Services Corpora- 
tion). 

27. The more numerous initial decisions were not analyzed. Studying the appeal decisions 
not only is a more manageable task, but also reflects agency policies more accurately. 

28. Eighty-two agencies reported that there had been no appeals of fee-waiver denials. The 
remaining 31 agencies, however, included some of the largest agencies and those with the greatest 
amount of FOIA activity. Six of these never sent copies of their appeal decisions. Most of the 25 
agencies that sent appeal decisions sent all of their decisions since 1974; a few provided only 
samples. Of the 210 appeal decisions, 175 (83%) denied waivers and 35 (17%) overruled initial 
determinations and therefore granted a waiver or reduction of fees. This overall pattern recurred 
in almost every individual agency. Only two of the 25 agencies granted more waivers on appeal 
than they denied, with one agency ordering waivers in eight out of nine appeals. 

With respect to initial requests (as distinguished from appeals), limited data indicate that of 
14 agencies with at least five fee-waiver requests and at least $50,000 in claimed FOIA administra- 
tion costs during 1978 — a sample selected to exclude agencies that have not had enough waiver 
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to determine whether an agency uses the case-by-case process to evolve 
policy: (1) whether an agency maintains a usable, indexed file of prior 
decisions, and whether it uses those decisions as precedents in subse- 
quent decisions; and (2) whether an agency explains the reasons for its 
decisions, and what those reasons are. 

1. Precedents, Consistency, Availability, and Indexing. In the 210 
appeal decisions examined, only once did an agency openly cite as pre- 
cedent a prior agency decision on fee waivers.^^ Although some FOIA 
appeal officers or agency lawyers have sent internal memoranda to 
agency personnel suggesting that they take previous appeal decisions as 
guidance for their decisions,^^ most agencies having appeal decisions 
on fee waivers do not keep them in a separate file that is readily avail- 
able for consultation by members of the public or even by agency per- 
sonnel in order to determine precedents and policy. In agencies 
keeping FOIA fee-waiver decisions in a common file with other FOIA 
decisions, there usually are not systems of indexing that facilitate the 
finding of decisions about fee waivers.^* Not surprisingly, the more nu- 
merous initial decisions on fee waivers are even more difficult to obtain 
than the appeal decisions.^^ 

requests to develop a pattern — six granted waivers over 90% of the time, three ov»r 80% of the 
time, three approximately 50% of the time, and two essentially 0% of the time. Including these 14 
agencies and others that had fewer than five waiver requests, or had small expenses attributable to 
the FOIA, or had both, approximately 75% of the fee-waiver requests were granted initially, and 
25% denied. The bulk of these waiver awards were probably for relatively few documents, for 
agencies commonly deny fee waivers that might become burdensome. See text accompanying 
note 40 infra, 

29. In that case the United States Postal Service granted a waiver of a few dollars after a 
prisoner pointed out that another prisoner had received a waiver from the agency in similar cir- 
cumstances. (The decision is on file with the author.) 

30. See, e.g. , Memorandum from Department of Justice (Mar. 14, 1979) (on file with the 
author); Memorandum from Freedom of Information (Appeals) Ofiicer, Department of Interior 
(Sept. 14, 1979) (on file with the author). In one instance, the Department of Justice denied a 
waiver on the basis o{ "the internal administrative precedents of this Department," without telling 
the requester what decisions constituted the precedents. Letter from Department of Justice (July 
7, 1978) (on file with the author). 

31. Typical agency responses to requests for copies of fee-waiver appeal decisions for this 
study were that "we would have to retrieve all of the case files from our records center and ex- 
amine them" (Central Intelligence Agency), that "information dating back to 1974 is not assem- 
bled in a way that makes it readily retrievable" (General Services Administration), that finding 
fee-waiver appeals would require "a search of every record relating to any appeals since 1974" 
(Department of Treasury), that FOIA appeals are not indexed on the basis of substance (Internal 
Revenue Service), or that it would take a "document by document search" to find waiver appeal 
decisions (Office of Personnel Management). (The responses are on file with the author.) 

32. Most agencies had great difficulty in responding to this study's request for the numbers of 
initial decisions granting and denying fee waivers during 1978, or for copies of the actual grants 
and denials. 



FOIA FEE WAIVERS 29 

The absence of an indexing system for prior decisions hinders con- 
sistent agency decision-making. Although standard boilerplate lan- 
guage in appeals decisions by some agencies suggests that their internal 
policy is somewhat consistent,^^ the study revealed many inconsisten- 
cies. One agency informed some requesters that indigency qualified 
them for waivers but told others that it did not.^'* Another agency de- 
nied a waiver to a nonprofit group appealing the actions of a local 
agency office, but later granted a waiver to another similarly situated 
nonprofit group.^^ A third agency instructed a representative of a non- 
profit group in Washington State that he must travel to New York in 
order to inspect voluminous documents instead of getting a waiver, and 
then informed a private Washington, D.C., lawyer that he need not 
travel two miles to inspect voluminous documents but would get a 
waiver instead.^^ In none of these cases did the agency explain the ap- 
parent inconsistency. 

2. Explanation of Reasons, The study also examined the 210 ap- 
peal decisions to determine how often they explained the reasons for 
their actions. In half the decisions the agencies did not explain their 
reasons. Most of these decisions, instead, merely cited the statute's 
public-benefit standard without explaining how the requester had or 
had not met the standard.^'' A few decisions denying waivers recited 
several factors the agency had "considered" without indicating whether 
the requester failed to satisfy a particular factor, failed to satisfy them 
all, or failed to quaUfy under a balancing of factors. ^^ 

When an agency did give reasons for denying or granting a waiver, 
it commonly used boilerplate language. The reasons can be grouped 
into four broad categories: (1) that providing documents to the particu- 
lar requester or for the particular request would or would not benefit 
the public;^^ (2) that the cost of providing documents would or would 

33. For one of many discussions of this type of self-imposed limitation, see Gilford, Deci- 
sions, Decisional Referents, and Administrative Justice , 37 Law & Contemp. Prob. 3 (1972). 

34. United States Postal Service (decision on file with the author). 

35. Forest Service (decisions on file with the author). 

36. Environmental Protection Agency (decisions on file with the author). 

37. In one-fourth of the appeal decisions that gave no reasons for the agency's actions, the 
requester had made mere conclusory statements that his request would benefit the general public, 
but in the other three-fourths the agency decision was conclusory even though the requester had 
made specific arguments for eligibility. 

38. In eight percent of the appeals, an agency cited an agency regulation on fee waivers, but 
many of these regulations themselves simply repeated the statutory public-benefit standard, en- 
dorsed agency discretion, or listed several criteria that might be considered. 

39. This category most clearly applies the statute's public-benefit test. (Whether these deci- 
sions properly applied the test is discussed in the text accompanying notes 167-98 infra.) Twenty 
of these 77 reasons, contained in 68 appeal decisions, informed requesters — usually prison in- 
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not be too high;^^ (3) that the documents were not likely to be useful to 
the requester; and (4) that the documents were already available to the 
public or could be inspected by the requester or the public.^* The ap- 
peal decisions are summarized below in Table B. Because some deci- 
sions give more than one reason, the total of the four categories exceeds 
the total number of decisions giving reasons. 

Table B 
Analysis of Appeal Decisions 
Frequency of Reasons 

Reasons Not Given 105 

Reasons Given 105 

Total Decisions 210 
Major Categories of Reasons Given 

Private Benefit 77 

Cost 41 

Lack of Usefulness 5 

Availability, Inspection 23 

III. Evaluation of Agency Practices and Policies 

The discussion in Part II indicates that most agencies have not 
specified the details of a fee-waiver policy in their regulations, nor es- 
tablished policy through the use of precedents in case-by-case appeal 
decisions. The lack of explanations in half the case-by-case appeal de- 
cisions also illustrates the avoidance of policy-making and policy-stat- 
ing. In those instances in which decisions have stated reasons, certain 
categories of reasons tend to recur regularly. We now examine the stat- 

mates — that indigency did not qualify a requester for a fee waiver. Three decisions, however, held 
that indigents did quaUfy for a waiver. Agencies also denied waivers on lack-of-public-benefit 
grounds in cases involving commercial enterprises, labor unions, and contract disputes with the 
agency. Decisions differed whether universities, libraries, authors, and nonprofit groups qualified 
for waivers, and whether a requester must represent a large segment of the public or provide wide 
dissemination of information in order to qualify for a fee waiver. 

40. Most of the decisions denying waivers on the basis of cost stated that information could 
be found only after an extensive search or that, on balance, conserving public funds would serve 
the public better than a waiver. In one instance the agency denied a waiver because waivers had 
been granted to the same environmental group in the past and the agency considered the waivers, 
totaling $120, to have been expensive. Forest Service (decision on file with the author). A few 
decisions used low cost as a basis for granting a waiver. 

41. In 13 of these 23 cases, the information was said to be already available, but the requester 
was not told where. In at least two of the ten cases in which the agency cited the availabihty of 
inspection in an agency reading room as an alternative to disclosure with a fee waiver, the re- 
quester was located on the west coast and the documents were on the east coast. 
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ute, the legislative history, and court decisions to determine the con- 
gressional policy with respect to these procedural and substantive issues 
involved in FOIA fee waivers and to determine whether current agency 
practices are consistent with the congressional policy. 

Three expressions of government opinion on these issues require 
particular attention, both because they offer widely diverging views on 
many of the issues and because they were authored by two of the most 
important participants in the implementation of the Freedom of Infor- 
mation Act: the Department of Justice and the Senate Subcommittee 
on Administrative Practice and Procedure. 

The Department of Justice, in its role as adviser to the agencies 
within the executive branch, issued an Attorney General's Memoran- 
dum in 1975, just before the 1974 FOIA amendments took effect.^^ jj^g 
memorandum stated that agencies "need not employ any particular 
formalized procedure" for dealing with fee waivers, that they need not 
"develop a system of rigid guidelines or inflexible case precedents" 
(though "[dJeUberate, irrational discrimination between one case and 
the next is of course improper"), and that an agency's duty is to "con- 
sider exercising its discretion" to waive fees if the agency perceived a 
"substantial question" whether there might be public benefit.^^ Re- 
garding substantive law on fee waivers, the memorandum stated that 
waiver or reduction of fees doubtless "is discretionary," though it listed 
five specific criteria that might be pertinent to what it termed "the ap- 
propriateness of public payment.""^ The memorandum cited no legis- 
lative history either for its procedural advice that agencies need not 
develop rigid guidelines or inflexible case precedents, or as the source 
of the five criteria for making substantive decisions. The only legal 
support it cited was a five-word phrase from the 1974 Conference Re- 

42. U.S. Dep't of Justice, Attorney General's Memorandum on the 1974 Amend- 
ment TO THE Freedom of Information Act (Feb. 1975) [hereinafter cited as Attorney Gen- 
eral's 1975 Memorandum], reprinted in 1975 Source Book, supra note 3, at 507. Although 
prepared quickly, this memorandum was the product of an *'extensive consultative process." The 
memorandum did "not purport to be exhaustive" and solicited further comments from the agen- 
cies and the public. Id. iii, reprinted in 1975 Source Book, supra note 3, at 509. 

43. Jd. 15, reprinted in 1975 Source Book, supra note 3, at 525. 

44. Id. 15-16, reprinted in 1975 Source Book, supra note 3, at 525-26. The criteria are: 
"[T]he size of the public to be benefited, the significance of the benefit, the private interest of the 
requester which the release may further, the usefulness of the material to be released, [and] the 
likelihood that tangible public good will be realized." Id. 15, reprinted in 1975 Source Book, 
supra note 3, at 525. 
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port referring to a ''discretionary public-interest waiver authority" and 
an italicization of two phrases in the statute itself."*^ 

The Senate Subcommittee on Administrative Practice and Proce- 
dure, which plays a key role in overseeing the Act, issued a staff report 
in 1980, five years after the Attorney General's Memorandum.^^ The 
report analyzed and criticized the limited degree to which agencies had 
used regulations to make fee-waiver policy determinations, the proce- 
dures agencies used in case-by-case decisions, and the substance of 
agency regulations and decisions."^^ The report urged the Department 
of Justice to develop specific guidelines recommending that all agencies 
"provide by regulation for specific fee waivers"^^ for certain designated 
categories of requesters, and consider other requests less arbitrarily.'^^ 
These guidelines would also require agencies to "explain in detail why 
a fee waiver or reduction is not granted," an explanation that "should 
be more than a mere recitation of the current statutory language"^^), 
require agencies to provide for administrative appeals as a "check" on 
fee-waiver decisions, and allow only policy-level employees or their 
designees to deny waivers. 

In addition to proposing these procedural requirements, the report 
made some substantive recommendations. It suggested that agencies 
grant presumptions of entitlement to fee waivers to indigents, "news 
media representatives, researchers and scholars, and representatives of 
non-profit, public interest groups."^' The report's call for categorical or 
presumptive waivers accompanied a criticism of agencies that deny 
waivers because a request is "too broad or voluminous" or because 
"[c]ompliance with the request will be too costly when balanced against 
the public benefit."^^ The report urged that the Department of Justice 
should refuse to defend an agency in court against challenges to its fee- 
waiver regulations, procedures, or policies if the agency has disobeyed 

45. Id. 16, reprinted in 1975 Source Book, supra note 3, at 526 (quoting 5 U.S.C. 
§ 552(a)(4)(A) (Supp. IV 1974) and Conf. Comm. Rep., H.R. Rep. No. 1380. 93d Cong., 2d Sess. 
8 (1974) [hereinafter cited as 1974 Conference Report]). 

46. 1980 Senate Subcomm. Report, supra note 8. 

47. See generally id. 11-91. The report followed oversight hearings in 1977, in which Senator 
Abourezk, the subcommittee chairman, had decried the fact that the interpretation of the statute's 
public-benefit language varies "to an alarming degree." 1977 Senate Hearings, supra note 8, at 
152, reprinted in part in 1980 Senate Subcomm. Report, supra note 8, at 83. 

48. 1980 Senate Subcomm. Report, supra note 8, at 91. 

49. Id 

50. Id 97. 

51. Id. 96. Requesters not in these categories would still be eligible for waivers, but would 
not have the benefit of the presumption. 

52. Id 90. 
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the department's guidelines. ^^ The Subcommittee Report cited no leg- 
islative history to support its recommendations. 

In January 1981 the Attorney General issued a tvi^o-page memo- 
randum devoted to substantive fee-waiver policy, because "the Federal 
Government often fails to grant fee waivers . . . when requesters have 
demonstrated" eligibility for such waivers.^"^ The Attorney General's 
1981 Memorandum repeated the 1975 view that fee waivers are a mat- 
ter of discretion, but stated that ''Congress clearly intended that this 
discretion be exercised generously" whenever the "content of the 
records being released" or the "identity of the requester" suggests that 
the public interest would be served thereby. ^^ The memorandum even 
gave examples of potential fee-waiver recipients, namely "representa- 
tives of the news media or public interest organizations, and historical 
researchers."^^ While it recognized the statutory possibility of granting 
reductions of fees rather than waivers, it stated that "in all appropriate 
cases, complete rather than partial waivers should be granted. "^^ The 
Attorney General further cautioned against agencies' using improper 
criteria in deciding fee waivers: "Neither individual prejudices regard- 
ing what constitutes the public interest nor such impermissible consid- 
erations as the quantity of material hkely to be released after 
processing have any place in our application of a sound fee waiver pol- 
icy,"^^ No legislative history or discussion of cases appears in the At- 
torney General's 1981 Memorandum, nor in the twenty-two page 
discussion of fee-waiver policy by the Department of Justice's Office of 
Information Law and Pohcy (OILP)^^ attached to the memorandum, 
although three brief pages in an appendix to the OILP memorandum 
do touch lightly on legal sources.^^ 

These three expressions of government opinion over a six-year pe- 
riod give conflicting views on the procedural obligations of federal 
agencies to develop policies through regulations or reasons stated in 

53. /d 96. 

54. U.S. Dep't of Justice, Attorney General's Memorandum, Subject: Freedom of 
Information Act Fee Waivers (Jan. 5, 1981) [hereinafter cited as Attorney General's 1981 
Memorandum]. 

55. /d 1. 

56. M 1-2. 

57. /d 2. 

58. /d. 

59. Office of Information Law and Policy, U.S. Dep't of Justice, Memorandum, 
Subject: Interim Fee Waiver Policy for Administering the Provision for Waiver or 
Reduction of Search and Duplication Fees in Subsection (a)(4)(A) of the Freedom of 
Information Act (FOIA), 5 U.S.C. §552 (Dec. 18, 1980) [hereinafter cited as OILP's 1980 
Memorandvm], summarized iii 49 U.S.L.W. 2475 (Jan. 27, 1981). 

60. OILP's 1980 Memorandum, su/^ra note 59, App. A ("The Statutory Fee Waiver Provi- 
sion, Legislative History, and Case Law"). 
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case-by-case precedents. As for substantive fee-waiver policy, the two 
more recent expressions of opinion both favor a presumption of entitle- 
ment to fee waivers for bona fide representatives of the news media, 
nonprofit groups, and researchers; the statements do not, however, 
agree on the issues of indigency and cost. A thorough exploration of 
the apphcable law has been lacking until now, however. Such a discus- 
sion should help the government, the public, and the courts put fee- 
waiver policies on a sounder footing. 

A . Procedural Issues . 

1. Rulemaking, (a) Case law background . Generally, agencies 
have the right to decide whether to develop policy through regulations 
or through a case-by-case approach. The Supreme Court opinion in 
SEC V. Chenery Corp. (Chenery 11)^^ is commonly quoted for the prop- 
osition that "the choice . . . between proceeding by general rule or by 
individual, ad hoc litigation is one that lies primarily in the informed 
discretion of the administrative agency,"^^ and for its statement that 
"the agency must retain power to deal with the problems on a case-to- 
case basis if the administrative process is to be effective. "^^ The Che- 
nery II Court's endorsement of case-by-case decisions was not, how- 
ever, intended to give agencies free reign from one case to the next. 
The opinion speaks of the "case by case evolution of standards."^"* 
Neither did the Court hold that the choice between rulemaking and 
adjudication lies completely within the agency's discretion. Indeed, it 
stated that an agency possessing rulemaking power "has less reason to 
rely upon ad hoc adjudication to formulate new standards of con- 
duct."^^ The Court also recommended that an agency should fill in the 
interstices of a broadly-worded statute "as much as possible, through 
[the] quasi-legislative promulgation of rules . . . ."^^ 

Several cases in the last two decades have imposed rulemaking re- 
quirements on agencies though the statutes did not require rulemak- 
ing.^'' One particularly striking opinion, which could be relevant to an 

61. 332 U.S. J94(1947). 

62. Id. at 203. 

63. Id. 

64. Id at 202. 

65. Id 

66. Id 

67. The holdings have usually been based on constitutional grounds. See, e.g. , Papachristou 
V. City of Jacksonville, 405 U.S. 156, 170 (1972) (a vagrancy ordinance violates the due process 
clause when there are no administrative standards "governing the exercise of the discretion 
granted by the ordinance"); Amalgamated Meat Cutters v. Connally, 337 F. Supp. 737, 758-59 
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application for a FOIA fee waiver, was the Supreme Court's opinion in 
Morton v. Ruiz.^^ The Court held that the Bureau of Indian Affairs 
could not deny an application for welfare benefits by certain Indians on 
the basis of case-by-case decisionmaking and unpublished require- 
ments. Instead, legislative-type rules were required to accomplish that 
result. The Court went as far as to condemn "the inherently arbitrary 
nature of unpublished ad hoc determinations," which the Administra- 
tive Procedure Act^^ was said to forbid^^ The Court stated that "the 
determination of eligibility cannot be made on an ad hoc basis by the 
dispenser of funds,""^^ that the power to administer a federal program 
necessarily requires rules to fill any gaps left by Congress,"^^ and that an 
apphcant within the class Congress presumptively intended to benefit 
can be excluded on the basis of limited available funds only through 
rulemaking."^^ 

(D.D.C. 1971) (three-judge panel) (per Leventhal, J.) (rejecting a claim that the broad statutory 
language of a wage-price stabilization law created an unconstitutional delegation of power and 
upholding the law because, among other reasons, "any action taken by the Executive . . . must be 
in accordance with further standards as developed by the Executive"). Decisions have often in- 
volved the granting of requests for government benefits. See, e.g. , White v. Roughton, 530 F.2d 
750, 754 (7th Cir. 1976) (a government decision whether to grant or deny requests for welfare 
benefits must be rendered under "written standards and regulations"; "unfettered discretion" 
vested in the welfare administrator violates due process); Holmes v. New York City Hous. Auth., 
398 F.2d 262, 265 (2d Cir. 1968) (a government decision whether to grant or deny requests for 
government-subsidized housing must "be made in accordance with 'ascertainable standards* "); 
Hornsby v. Allen, 326 F.2d 605, 610 (5th Cir. 1964) (a government decision whether to grant or 
deny requests for liquor licenses violates due process if the requester is "not afforded an opportu- 
nity to know, through reasonable regulations promulgated by the board, of the objective standards 
which had to be met to obtain a license"). Occasionally the decisions have relied on administra- 
tive common law or notions of fairness. See, e.g. , Gonzalez v. Freeman, 334 F.2d 570, 578 (D.C. 
Cir. 1964) (per Burger, J.) ("considerations of basic fairness require administrative regulations" 
establishing standards for debarment from government contracts). The movement toward requir- 
ing rulemaking may be due largely to the prompting of Professor Kenneth Culp Davis. In the 
1970 supplement to his treatise. Professor Davis argued that the need to protect against the arbi- 
trary exercise of discretionary power "should gradually grow into a requirement, judicially en- 
forced, that administrators must strive to do as much as they can reasonably do to develop and to 
make known the needed confinements of discretionary power through standards, principles, and 
rules." K. Davis, Administrative Law Treatise § 6.13, at 278-79 (Supp. 1970). There may be 
a federal common law of administrative law, see Davis, Administrative Common Law and the 
Vermont Yankee Opinion, 1980 Utah L. Rev. 3; if so, rulemaking could be judicially imposed 
without constitutional or statutory interpretation, cf. Megdal v. Oregon Slate Bd. of Dental Exam- 
iners, 288 Or. 293, 322-24, 605 P.2d 273, 287 (1980) (Denecke, C.J., concurring) (a reviewing court 
has common-law power to require rulemaking). Some commentators have criticized the push for 
judicially required rulemaking. See, e.g., Stewart, The Reformation of Administrative Law, 88 
Harv. L. Rev. 1667, 1699-1702 (1975). 

68. 415 U.S. 199(1974). 

69. 5 U.S.C. §§551-559(1976). 

70. 415 U.S. at 232. 

71. Id 

11. Id at 231. 
73. Id at 236. 
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The Supreme Court's subsequent decision in NLRB v. Bell Aero- 
space Co?"^ reaffirmed the validity of Chenery II P^ Nevertheless, Ruiz 
indicates that under some circumstances courts will limit an agency's 
freedom to choose between rulemaking and adjudication.^^ 

(b) Statute and legislative history. One obvious situation in which 
courts will hmit the normal freedom of agencies to choose is when 
Congress has directed an agency to use rulemaking rather than adjudi- 
cation. The fee-waiver provision provides simply that waivers are to be 
granted when the "agency determines" there is a public benefit.^^ 
These bare words do not reveal whether such determinations must be 
made in regulations or in case-by-case decisions. But the report of the 
House- Senate Conference Committee states that instead of legislating a 
"list of specific categories" of persons entitled to fee waivers as the Sen- 
ate bill had proposed, the Conferees intended that the task would be 
left to "individual agency determination in regulations" implementing 
the FOIA.^^ It is puzzling that the Attorney General's 1975 Memoran- 

74. 416 U.S. 267 (1974). 

75. The Court emphasized in Bell-Aerospace , as it had in Chenery II , that it understood the 
federal agency to be in the process of "developing its standards" through its case-by-case deci- 
sions. Id. at 294. See also NAACP v. Federal Power Comm'n, 425 U.S. 662, 668 (1976). 

76. In Bell-Aerospace the Court stated that there was no reason to require rulemaking, 416 
U.S. at 294, but in Ruiz ii staled thai there was no reason to dispense with rulemaking, 415 U.S. at 
234-35. One reason for the differing presumptions may be that Ruiz involved the granting of 
government benefits, see note 67 supra, while Bell-Aerospace did not. This distinction implies that 
there should be a presumption in favor of rulemaking to govern fee waivers, which are also gov- 
ernment benefits. 

77. 5 U.S.C. § 552(a)(4)(A) (1976), set out in part in the text accompanying note 7 supra. 

78. 1974 Conference Report, supra note 45, at 8, reprinted in 1975 Source Book, supra 
note 3, at 225. The discussion of fee waivers in the Conference Report consists of only three 
paragraphs. Because they are so important to ascertaining the legislative intent, they are set out 
below: 

The Senate amendment contained a provision, not included in the House bill, di- 
recting the Director of the Office of Management and Budget to promulgate regulations 
establishing a uniform schedule of fees for agency search and copying of records made 
available to a person upon request under the law. It also provided that an agency could 
furnish the records requested without charge or at a reduced charge if it determined that 
such action would be in the public interest. It further provided that no fees should ordi- 
narily be charged if the person requesting the records was an indigent, if such fees would 
amount to less than $3, if the records were not located by the agency, or if they were 
determined to be exempt from disclosure under subsection (b) of the law. 

The conference substitute follows the Senate amendment, except that each agency 
would be required to issue its own regulations for the recovery of only the direct costs of 
search and duplication — not including examination or review of records — instead of 
having such regulations promulgated by the Office of Management and Budget. In addi- 
tion, the conference substitute retains the agency's discretionary public-interest waiver 
authority but eliminates the specific categories of situations where fees should not be 
charged. 

By eliminating the list of specific categories, the conferees do not intend to imply 
that agencies should actually charge fees in those categories. Rather, they felt, such mat- 
ters are properly the subject for individual agency determination in regulations imple- 
menting the Freedom of Information law. The conferees intend that fees should not be 
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dum did not discuss this latter phrase. The memorandum's assertion 
that agencies could avoid "rigid guidelines,"^^ which has led many 
agencies to promulgate regulations that do not refine the statutory pub- 
lic-benefit standard, should have been tempered somewhat by this evi- 
dence of legislative intent that agencies are to make fee-waiver policies 
through rulemaking. ^*^ The agencies may not have a responsibility to 
promulgate "rigid" guidelines, but they do have a responsibility to pro- 
mulgate regulations governing specific categories of requests for which 
fees are to be waived. 

(c) Court interpretation. The only court decision to consider what 
a regulation must contain to satisfy the agency's rulemaking obligation 
is National Consumers Congress k Agency for International Develop- 
ment^^ The District Court for the District of Columbia held, because 
of the language quoted above from the Conference Report, ^^ ^hat sub- 
section (4)(A) "imposes on each agency a duty to promulgate regula- 
tions setting forth the basic standards to be considered by the agency in 
making fee waiver determinations."^^ The court went on to find, how- 
ever, that the agency's fee-waiver regulation, which "amounts to little 
more than a paraphrase of the statutory 'public interest' standard," was 
adequate for use in 1975 "as applied to plaintiffs,"^^ who had filed a 
FOIA request on the same day that the 1974 FOIA amendments and 
the agency's regulations took effect. The court stated that agencies 
could e?cercise discretion about the degree of detail to include in "early 

used for the purpose of discouraging requests for information or as obstacles to disclo- 
sure of requested information. 
Id. 

79. See text accompanying note 43 supra. 

80. 1974 Conference Report, supra note 45, at 8, reprinted in 1975 Source Book, supra 
note 3, at 225. This phrase in the Conference Report takes on more meaning when one considers 
the context of the sentence on fee waivers in subsection (a)(4)(A) of the FOIA. See 5 U.S.C. 
§ 552(a)(4)(A) (1976). The first sentence of subsection (a)(4)(A) directs each federal agency to 
"promulgate regulations . . . specifying a uniform schedule of fees'* for the entire agency. The 
second sentence states that "[s]uch fees" shall be limited to reasonable standard charges and cover 
only the direct costs of search and duplication. The third sentence then speaks of fee waivers. 
Obviously, the second sentence's standardization of fees from one requester to the next and limita- 
tion of fees to direct costs could be implemented only in the regulations of the first sentence. The 
connecting words "such fees'* arc not in the third sentence — the fee-waiver sentence — but the 
requirement that documents be provided "without charge" or at a "reduced charge" must be a 
reference to the "charges" described in the second sentence. In any event. Congress likely in- 
tended all three sentences in the subsection to operate together, rather than in isolation, particu- 
larly because the first sentence describes the fee-charging process generally ("In order to carry out 
the provisions of this section, each agency shall promulgate regulations"). 

81. No. 75-1209 {\>.X>.Q. Sept. 15, 1976). 

82. See text accompanying note 78 supra. 

83. No. 75-1209, slip op. at 10. 

84. Id 
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formulations of the required regulation,"^^ quoting the Supreme Court 
for the proposition that essential principles need not be cast "immedi- 
ately*' into the mold of a general rule because some principles "must 
await their own development."^^ The court would permit an agency to 
use a case-by-case approach in defining eligibility for fee waivers as 
"long as the agency lacks adequate experience in applying the statutory 
standard" and stressed "the novelty of the 1974 fee waiver amendment 
during the time when the agency was considering plaintiffs' request."^*^ 
Finally, the court stated that the agency would be acting reasonably in 
a situation „of early application of the statutory standard if it chose to 
"articulate the determinative criteria in more detail on a case-by-case 
basis."88 

The National Consumers Congress court was careful to specify that 
its forbearance in not imposing a requirement of more detailed 
rulemaking was based on the newness of the statutory scheme and on 
the court's expectation of a detailed articulation and evolution of crite- 
ria on a case-by-case basis. Today, after six years of experience with 
the provision, with hundreds of fee-waiver requests being handled each 
year for the government as a whole, use of the case-by-case process has 
rarely led to articulation of fee-waiver criteria in such decisions. Most 
agencies not only have avoided setting "rigid guidelines," as the Attor- 
ney General's 1975 Memorandum said they could,^^ but also have 
avoided setting any guidelines at all. If a fee-waiver applicant today 
established that an agency's regulation lacked the specific categories 
expected by the Conference Committee and further showed that the 
agency had failed to explain its denial of the applicant's request, failed 
to keep track of its previous decisions and thereby evolve policy, failed 
to establish an indexing system, and failed to promulgate rules that ex- 
pressed even presumptive agency policy decisions, a court would prob- 
ably invalidate the regulation. 

2. Case-by- Case Decisions. The issues arising with respect to 
case-by-case decision-making can be grouped conveniently into two 
overall categories: those involving the use of precedents, including the 
filing and indexing of waiver decisions, and those involving the agen- 
cies' explanations of reasons for their decisions. 

85. Id., slip op. at 1 1. 

86. Id. (quoting SEC v. Chenery Corp. (Chenery II), 332 U.S. 194, 202 (1947)). 

87. No. 75-1209, sUp op. at 11. 

88. Id., slip op. at 11-12. 

89. See note 43 supra and accompanying text. 
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(a) Precedents, consistency, availability, and indexing. When an 
agency takes action through formal adjudication,^^ it cannot "treat sim- 
ilar situations in dissimilar ways" without explanation.^* Like courts, 
agencies engaged in formal adjudication must either follow precedents 
or distinguish them so that they create a body of agency law or policy. 
The law has been moving toward recognizing a similar duty of consis- 
tency when agencies take case-by-case actions that are not "formal" 
adjudications.^^ In the case of fee-waiver decisions under the FOIA, 
which are among such informal actions, the Attorney GeneraFs 1975 
Memorandum acknowledged a duty to render consistent decisions, by 
saying that "deliberate, irrational discrimination between one case and 
the next is of course improper."^^ Despite this advice, some instances 
of apparent inconsistency within agencies in deciding factually similar 
fee-waiver requests were discovered in the study this author con- 
ducted.^^ 

The controversial question is whether an agency also has an obli- 
gation to make available a file consisting of all fee-waiver decisions 
available and index that file so that the agency and the public can con- 
sult it. As indicated above, few agencies have such systems,^^ The At- 
torney General's 1975 Memorandum advised that agencies are not 
required to "develop a system of . . ! inflexible case precedents."^^ If 
this means that agencies need not develop any system for keeping track 
of precedents at all, this advice is inconsistent with the FOIA itself.^"^ 
In addition to providing in section 552(a)(3) for the availability of gov- 
ernment documents on request, the Act requires in section 552(a)(2) 
that unpublished agency orders and instructions that affect members of 

90. See generally 5 U.S.C § 554 (1976). 

91. See Garrett v. FCC, 513 F.2d 1056, 1060 (D.C. Cir. 1975) (quoting Herbert Harvey, Inc. 
V. NLRB, 424 F.2d 770, 780 (D.C. Cir. 1969)). 

92. These informal actions range from issuing drivers' licenses to giving private letter rulings 
on income tax deductions, from denials of parole to decisions not to issue unfair labor practices 
complaints. Scholars have focused attention increasingly in recent decades on the quality of jus- 
tice or fairness and the obligation of consistency from one decision to the next in such informal 
actions. See, e.g., K. Davis, Discretionary Justice (1969); J. Freedman, Crisis and Legiti- 
macy (1978); J. Jowell, Law and Bureaucracy: Administrative Discretion and the Lim- 
its OF Legal Action (1975). 

93. Attorney General's 1975 Memorandum, supra note 42, at 15, reprinted in 1975 
Source Book, supra note 3, at 525. 

94. See text accompanying notes 33-36 supra. 

95. See text accompanying note 31 supra. 

96. Attorney General's 1975 Memorandum, supra note 42, at 15, reprinted in 1975 
Source Book, supra note 3, at 525. See text accompanying note 43 supra. 

97. On the other hand, if the memorandum meant only that precedent systems need not be 
inflexible, such a statement would be true because agencies as well as courts need not follow 
precedents if they can distinguish them. See text accompanying note 91 supra. 
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the public be made available and be indexed.^^ The House Report on 
the 1966 Act explained the kinds of agency decisions that would be- 
come available and be indexed under subsection (a)(2): 

As the Federal Government has extended its activities to solve the 
Nation's expanding problems — and particularly in the 20 years since 
the Administrative Procedure Act was established — the bureaucracy 
has developed its own form of case law. This law is embodied in 
thousands of orders, opinions, statements, and instructions issued by 
hundreds of agencies. This is the material which would be made 
available under [section 552(a)(2)].^^ 

The Attorney General's 1975 Memorandum commented that 
*'[t]he primary purpose of subsection (a)(2) was to compel disclosure of 
what has been called 'secret law' . . . ."'^ The memorandum went on 
to state, however, that the subsection should be confined to orders in 
"structured, relatively formal proceedings . . . ."*^* The Supreme 
Court implicitly rejected this position by holding, in NLRB v. Sears, 
Roebuck & Co. ,*^2 that a decision by the General Counsel of the Na- 
tional Labor Relations Board not to proceed with unfair labor practice 
charges — a decision that is not the product of a structured, formal pro- 
ceeding — is an order for the availability purposes of section 552(a)(2). 
The court applied section 552(a)(2) simply because such a decision is a 
"final disposition . . . of an agency in a matter." ^*^^ Because decisions 
granting or denying fee waivers are also final dispositions, they must 
also be considered orders that must be made available and indexed 
pursuant to section 552(a)(2). Application of the availability and in- 
dexing requirement of subsection (a)(2) to fee-waiver decisions would 
result in development of a system of case decisions, which would be- 
come an "ever-expanding library of precedents to which an agency 

98. The organized bar was the prime advocate for this provision. See 1 J. O'Reilly, Fed- 
eral Information Disclosure §2.02 n.21 (1980). 

99. House Comm. on Government Operations, Clarifying and Protecting the 
Right of the Public to Information, H.R. Rep. No. 1497, 89th Cong., 2d Sess. 7 (1966), 
reprinted in 1974 Source Book, supra note 5, at 28. 

100. Attorney General's 1975 Memorandum, supra note 42, at 19, reprinted in 1975 
Source Book, supra note 3, at 529. 

101. Id. 20, reprinted in 1975 Source Book, supra note 3, at 530. 

102. 421 U.S. 132(1975). 

103. Id at 158 (quoting 5 U.S.C. §551(6) (1976)). See also National Prison Project of the 
ACLU, Inc. V. Sigler, 390 F. Supp. 789, 792-93 (D.D.C. 1975) (section 552(a)(2) applies to deci- 
sions on parole applications by the United States Board of Parole). The Attorney General also 
argued unsuccessfully that section 552(a)(2) was limited to orders and interpretations that might 
be relied on as precedents. See id. at 793; Tax Analysts & Advocates v. IRS, 362 F. Supp. 1298, 
1303-05 (D.D.C. 1973), modified and remanded on other grounds, 505 F.2d 350 (D.C. Cir. 1974). 
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must adhere or explain its deviation,"**^ thus resuhing in the evolution 
of standards contemplated by Chenery II. 

(b) Explanation of reasons. Section 552(a)(6)(A) of the Freedom 
of Information Act specifically requires agencies denying FOIA re- 
quests to explain their reasons. *^^ The salient question is whether this 
subsection applies to fee-waiver requests. The words of the subsection 
expressly make it applicable only to a "request for records" made 
under subsections (a)(1), (2), or (3). One could argue that a request for 
records that includes a request for a fee waiver is actually two separate 
requests, and that the fee-waiver component of the request is a request 
under subsection (a)(4), not a request "for records" under subsections 
(a)(1), (2), or (3), Such an argument would be incorrect. A request for 
records that includes a request for a fee waiver must be considered a 
request made entirely under subsection (a)(3), because subsection (a)(4) 
contains no separate procedure for requesting fee waivers; instead it 
merely spells out an agency's duties with regard to promulgating fee 
regulations. Indeed, subsection (a)(3) refers to the "fees (if any)" in 
connection with a request, thus indicating that fee-waiver issues are 
part of a subsection (a)(3) request. ^*^^ Finally, if a fee-waiver request is 
not a request for records under subsection (a)(3), then subsection 
(a)(6)(A)'s other requirements — that an agency respond to requests 
within ten days and provide for appeal of a denial to the head of the 

104. McDonald v. Department of Banking <& Fin., 346 So. 2d 569, 582 (Fla. App. 1977) (com- 
menting on the requirement in Fla. Stat. Ann. § 120.53(2) (West Supp. 1979), Florida's counter- 
part to section 552(a)(2), to index all orders). 

105. 5 U.S.C. § 552(a)(6)(A) (1976) (emphasis added): 

Each agency, upon any request for records made under paragraph (1), (2), or (3) of this 
subsection, shall — 

(i) determine within ten days (excepting Saturdays, Sundays, and legal public holi- 
days) after the receipt of any such request whether to comply with such request and shall 
immediately notify the person making such request of such determination and the reasons 
therefor, and of the right of such person to appeal to the head of the agency any adverse 
determination .... 

In addition, section 555(e) of the Administrative Procedure Act requires that an agency ex- 
plain "the grounds for denial" of any written request filed with the agency "in connection with 
any agency proceedings." 5 U.S.C. § 555(e) (1976). The House and Senate committee reports for 
the Act said the provision applies "in any agency proceeding, whether or not formal or upon 
hearing." S. Doc, No. 248, 79th Cong., 2d Sess. 206, 265 (1946); see K. Davis, Administrative 
Law of the Seventies § 16.00-5, at 392 (1976). 

106. Section 552(a)(3) provides: 

Except with respect to the records made available under paragraphs (1) and (2) of 
this subsection, each agency, upon any request for records which (A) reasonably de- 
scribes such records and (B) is made in accordance with published rules stating the time, 
place, fees (if any), and procedures to be followed, shall make the records promptly 
available to any person. 

5 U.S.C § 552(a)(3) (1976). 
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agency — would also be inapplicable.**^'^ Nothing in the legislative his- 
tory suggests an intent to provide lesser procedural safeguards for per- 
sons avowing an intent to benefit the general public than for requesters 
with private purposes and financial resources. Indeed, the legislative 
history reveals the opposite intent — to favor public-interest reques- 
ters, ^^s 

That the **reasons" requirement applies to fee waivers gains addi- 
tional support from litigation dealing with the judicial review of fee- 
waiver denials. Subsection (a)(4)(B) grants jurisdiction to United 
States district courts "to enjoin [an] agency from withholding agency 
records."'*^ InR/zzo v, Tyler ^^^ the Department of Justice argued that 
it was not "withholding agency records" merely by denying a fee 
waiver. The district court rejected the argument, stating that "an at- 
tempt to condition disclosure upon the payment of fees improperly im- 
posed is the sort of improper withholding that this court may enjoin" 
under subsection (a)(4)(B).^** Logically, an attempt to condition dis- 
closure upon the payment of fees is likewise a refusal to comply with a 
request for records that gives rise to subsection (a)(6)(A)'s duty to state 
reasons for a denial of records. 

Given that section 552(a)(6)(A) requires agencies to provide rea- 
sons for denying fee waivers, the next question is what satisfies the rea- 
sons requirement. Approximately half the appeal decisions the author 
examined merely paraphrased the words of the statute's public-benefit 
test or listed the criteria considered./ ^^ But merely repeating the statu- 
tory words does not help evolve agency policy through the process of 
case-by-case adjudication. Courts dealing with other statutes have typ- 
ically been unwilling to accept agency explanations that consist of no 
more than "a bare, recitation . . . of the ultimate statutory criteria,"**^ 
or justifications that list a number of criteria the agency considered, 

107. Some agencies have taken this view. 1980 Senate Subcomm. Report, supra note 8, at 
93. 

108. See note 1^ infra and accompanying text. 

109. 5 U.S.C. § 552(a)(4)(B) (1976). 

110. 438 F. Supp. 895 (S.D.N. Y. 1977). 

111. Id 2X 898; cf. National Ass'n of Broadcasters v. FCC, 554 F.2d 11 18, 1 122 n.3 (D.C. Cir. 
1976) (the district court and the Court of Claims have jurisdiction to order refund of fees already 
paid). But cf. Eason v. NRC, No. 79-845 (D.D.C. Feb. 5, 1980) (stating in dictum that even if the 
case had not been moot the court would have lacked Jurisdiction over the FOIA dispute because 
documents were not 'Vithheld" when available for inspection in public documents room). 

1 12. See text accompanying note 37 supra. 

113. United States ex rel Checkman v. Laird, 469 F.2d 773, 787 (2d Cir. 1972); accord, 
Matlovich v. Secretary of the Air Force, 591 F.2d 852, 860 (D.C. Cir. 1978). 
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without "specific spelling out of the reasons why the balance went 
against" the party asking for agency action, ^i'* 

Fellner v. Department of Justice ^^^ and Fitzgibbon v, CIA^^^ ex- 
amined the adequacy of reasons given for fee-waiver denials. In 
Fellner the court held inadequate a Department of Justice fee-waiver 
denial that claimed to have considered the relevant criteria but that 
"[did] not make clear which of these varying standards [had] actually 
been appUed . . . ."^^'^ Fitzgibbon found a fee- waiver denial to be ar- 
bitrary and capricious when the agency made no attempt to explain 
why furnishing the information would not primarily benefit the pub- 
lic. »i8 

The choice of a remedy in a case involving inadequate reasons is 
an important issue. In Fellner^ after finding the Attorney General's 
reasons for denying a fee waiver inadequate, the court remanded to the 
agency for a second opportunity to provide adequate reasons.*'^ In 
Fitzgibbon, on the other hand, the court ordered a waiver of fees with- 
out giving the agency a second chance to explain its reasons. *2o xhe 
Fitzgibbon approach is preferable. When courts allow after-the-fact 
explanations — ^whether they btpost hoc rationalizations of counsel,'^* 
post hoc affidavits of agency decision-makers 122 (often prepared by 
counsel), or post hoc statements after a remand to the agency — ^they 
encourage poor administration in the agency at the time of its initial 
and appellate decisions. The cost of further administrative and judicial 
proceedings is likely to be many times greater than the cost of simply 
waiving the fees. Moreover, remand frustrates the need of many re- 

114. Matlovich v. Secretary of the Air Force, 591 F.2d at 861 n.20 (D.C. Cir. 1978). 

115. No. 75-C-430 (W.D. Wis. Apr. 28, 1976). 

116. No. 76-700 (D.D.C. Jan. 10, 1977). 

117. No. 75-C-430, slip op. at 8. 

118. No. 76-700, slip op. at 1-2. 

119. No. 75-C-430, slip op. at 8. 

120. No. 76-700, slip op. at 2. The District Court for the District of Columbia does not, how- 
ever, have a consistent policy. It followed Fitzgibbon in Eudey v. CIA, 478 F. Supp. 1 175 (D.D.C. 
1979). But in Roeder v. Federal Election Comm'n, No. 79-0216, slip op. at 2 (D.D.C. July 5, 
1979), and Eason v. NRC, No. 79-845, slip op. at 2 (D.D.C. Feb. 5, 1980), the same court (but 
different judges) considered explanations that the agencies offered in an affidavit and in interroga- 
tories the plaintiif obtained in discovery even though these reasons were not given in the fee- 
waiver decision itself. See also National Consumers Congress v. Agency for Int'l Dcv., No. 75- 
1209, slip op. at 17-18 (D.D.C. Sept. 15, 1976). 

121. "[W]e cannot *accept appellate counsers/?^j/ hoc rationalizations for agency action'; for 
an agency's order must be upheld, if at all, *on the same basis articulated in the order by the 
agency itself.' " Federal Power Common v. Texaco, 417 U.S. 380, 397 (1974) (quoting Burlington 
Truck Lines v. United States, 371 U.S. 156, 168-69 (1962)); accord. Tabor v. Joint Bd. for Enroll- 
ment of Actuaries, 566 F.2d 705, 710 (D.C. Cir. 1977) (informal rulemaking). 

122. See Tabor v. Joint Bd. for Enrollment of Actuaries, 566 F.2d at 709-10 (disapproving the 
use oi post hoc affidavits). But see Camps v. Pitts, 411 U.S. 138, 143 (1973); National Foods Ass*n 
v. Weinberger, 512 F.2d 688, 701 (2d Cir. 1975), 
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questors to obtain documents quickly. ^^3 a judicial policy of automatic 
waiver whenever an agency's decision contains inadequate reasons 
would ultimately improve the quality of all fee-waiver decisions, 
whether litigated or not. In essence, such a policy would put the bur- 
den on the agency to provide adequate reasons for its decision and 
would allow the agency to carry its burden only at the time it acts. 

B . Substantive Issues . 

The issues raised by agency treatment of fee-waiver requests are 
not simply procedural, for the end result of procedures is the creation 
of substantive agency policy. The two major substantive issues regard- 
ing FOIA fee waivers are what requests should qualify for fee waivers 
under the public-benefit test of the statute, and whether public benefit 
should be balanced against the cost of producing the documents in de- 
termining entitlement to a waiver. Although some agencies have 
adopted policies granting waivers or presumptions of waiver either en- 
tirely or up to a certain dollar figure for requests from specified groups 
or for specific uses,*^"* most agencies have no definite policies about 
how to rule on requests for fee waivers. Moreover, some agencies have 
adopted exphcit policies that incorporate into decisions an economic 
factor such as balancing the costs to the agency against the benefit to 
the public, though most agencies have not stated such a policy pub- 
licly. *^^ A third issue of some importance is whether agencies may re- 
fuse to search for and copy documents on the ground that the 
documents are available for public inspection. *^^ The statute, legisla- 
tive history, and court decisions all illuminate these issues. We turn 
first to the issue of what requests qualify for a waiver under the stat- 
ute's public-benefit test. 

1 . The Meaning of the ''Public Benefit" Test, On its face, the fee- 
waiver provision merely states that agencies should waive fees when 
"furnishing the information can be considered as primarily benefiting 
the general public." *^^ The provision does not specify what benefits the 
general public and what does not. It does not indicate whether provid- 

123. Persons seeking documents in order to write articles, publish studies, or participate in 
government decision-making often will suffer from the delay inherent in court remands. This may 
explain why much fee-waiver case law is made by prisoner cases. See, e.g. , Rizzo v. Tyler, 438 F. 
Supp. 895 (S.D.N.Y. 1977). 

124. See note 22 supra and accompanying text. 

125. See note 23 supra and accompanying text. 

126. The fourth issue, whether agencies may deny fee-waiver requests because of their as- 
serted lack of usefulness to the requester, is discussed in note 170 infra. 

127. 5 U.S.C.§ 552(a)(4)(A) (1976). 
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ing documents to the press for use in "investigative reporting" benefits 
the public, whether nonprofit environmental groups benefit the public 
when they use government documents in administrative proceedings to 
attempt to change agency policy, whether scholars and authors benefit 
the public by illuminating historical events or conducting empirical 
studies of government performance, or whether business firms benefit 
the general pubhc by obtaining information about competitors' prod- 
ucts in the hope of increasing the sales of their own products. The leg- 
islative history of the 1974 FOIA Amendments and the cases involving 
fee waivers and attorney's fees explain Congress's intent regarding the 
answers to these questions. 

(a) The 1974 Senate Report. The fee- waiver provision of the 
1974 Amendments to the FOIA originated in the Senate bill;'^^ no such 
provision was in the bill that the House passed. The Senate Report '^^ 
accordingly provides the best guidance on the meaning of the public- 
benefit test. The Senate relied primarily on five sources in passing the 
fee- waiver provision: (1) prior law on charging fees for government 
services, (2) a 1971 study of the FOIA prepared for the Administrative 
Conference, (3) a 1972 House report on the implementation of the 
FOIA, (4) existing agency regulations on fee waivers, and (5) discus- 
sions of public benefit in the context of attorneys' fees. 

(i) Recognition of pre- 1974 law. The FOIA as enacted in 1966 
did not include a specific provision for either charging fees or granting 
waivers, but instead allowed agencies to charge "fees to the extent au- 
thorized by statute." '^*^ The Senate Report noted that this phrase was a 
reference to the Independent Offices Appropriations Act of 1952 
(lOAA)*^* and to Circular No. A-25 of the Office of Management and 
Budget, first issued in 1959. ^^^ x^e lOAA allowed each agency to set 
fair and equitable charges for government services, requiring the 
agency to consider "direct and indirect cost to the Government, value 

128.~S72543, 93d Cong., 2d Sess. {\^1A,\ as amended, reprinted in 1974 Senate Report, supra 
note 7, at 35-41, and 1975 Source Book, supra note 3, at 187-93. 

129. 1974 Senate Report, supra note 7, reprinted in 1975 Source Book, supra note 3, at 153. 

130. Pub. L. No. 89-487, 80 Stat. 250 (1966) (codified at 5 U.S.C. §552 (1970) (amended 
1974)). 

131. 31 U.S.C. § 483a (1976). This act has also been called the "user fee statute," and in a 
prior codification was designated 5 U.S.C. § 140 (1964). 

132. 0MB Circular No. A-25 (Sept. 23, 1959), reprinted in Executive Privilege, Secrecy in Gov- 
ernment, Freedom of Information: Hearings on S. 858 Before the Subcomm. on Intergovernmental 
Relations of the Senate Comm. on Government Operations and Subcomm. on Separation of Powers 
and Administrative Practice and Procedure of the Senate Comm. on the Judiciary, 93d Cong., 1st 
Sess., Vol. Ill, 468-70 app. (1973) [hereinafter cited as 1973 Senate Hearings^ 
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to the recipient [which would lead toward charges], public policy or 
interest served [which would lead away from charges], and other perti- 
nent facts." ^^^ The Office of Management and Budget issued Circular 
No. A-25 to carry out the policies of the lOAA. The transcript of the 
1973 Senate hearings reprinted the circular in its entirety, and the 
number of the page on which the circular appears in the hearing record 
is specifically cited in the 1974 Senate Report.*^"* The circular drew the 
same private-public distinction as the lOAA, stating that a charge 
should be imposed when a service "provides special benefits to an iden- 
tifiable recipient above and beyond those which accrue to the public at 
large. . . ."*^^ Examples of "special benefits" cited in the circular in- 
cluded patents, crop insurance, business licenses, airline route awards, 
safety inspection of aircraft (because it assists the beneficiary's business 
activity), passports, visas, airman's certificates, and special after-hours 
business inspections. ^^^ On the other hand, the circular stated that 
charges should be waived in situations in which "the identification of 
the ultimate beneficiary is obscure and the service can be primarily 
considered as benefiting broadly the general public. "^^^ This wording 
was the direct antecedent of the fee-waiver provision now found in sec- 
tion 552(a)(4)(A) of the FOIA. The circular gave the licensing of new 
biological products as one example of a public benefit*^^ and listed four 
other situations in which fees could be waived: when the cost of col- 
lecting the fees would be excessive, when free services would be a cour- 
tesy to a foreign country, when the recipient is "engaged in a nonprofit 
activity designed for the public safety, health, or welfare," and when 
"[pjayment of the full fee by a State, local government, or nonprofit 
group would not be in the interest of the program." *^^ 

133. Act of Aug. 31, 1951, ch. 376, tit. V, § 501, 65 Stat 290 (codified at 31 U.S.C. § 483a 
(1976)). The level or amount of the charges would presumably by based on the "direct and indi- 
rect cost to the Government" where value flowed entirely to the recipient; the amount would be 
lessened or even waived entirely where a public policy or interest was served or other "pertinent 
facts" presented themselves. 

134. See 1974 Senate Report, supra note 7, at 10, reprinted in 1975 Source Book, supra 
note 3, at 162. 

135. OMB Circular No. A-25 (Sept. 23, 1959), quoted in 1974 Senate Report, supra note 7, 
at 10, reprinted in 1975 Source Book, supra note 3, at 162. The circular is reprinted in full in 
1973 Senate Hearings, supra note 1 32, at 468-70 app. 

136. OMB Circular No. A-25, ^ 3a.(l), reprinted in 1973 Senate Hearings, supra note 132, at 
469 app. 

137. Id. \ 3a.(2), reprinted in J 973 Senate Hearings, supra note 132, at 469 app. 

138. Id 

139. Id, Tl 5b.(l)-(4), reprinted in 1973 Senate Hearings, supra note 132, at 470 app. In Aero- 
nautical Radio, Inc. v. United States, 335 F.2d 304, 308-10 (7th Cir. 1964), the court upheld the 
lOAA and a Federal Communications Commission regulation interpreting the law to grant waiv- 
ers of radio license fees to users "on a nonprofit basis essentially for public health, safety and 
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(ii) The Administrative Conference study. In adopting the fee- 
waiver provision, the Senate Committee also relied on a 1971 study 
prepared for the Administrative Conference of the United States by 
Professor Donald A. Gianella of Villanova University. The Committee 
reprinted Gianella's study in a special Source Book prepared for its 
members' use in drafting and considering the 1974 Amendments ^^^ and 
relied on the Administrative Conference's recommendations. ^^^ Gi- 
anella discussed the public- interest criterion of the lOAA and Circular 
No. A-25 and criticized the Attorney General's Memorandum on the 
original FOIA for suggesting that self-sustaining fees be charged for 
providing all documents. According to Gianella, although production 
of some government documents would fall within the "special benefit" 
category, the circular discussed other requests that would "fall more 
readily" within the circular's public-benefit category. ^^^ p^^ examples 
of the latter, he asserted that "records provided to a newspaper reporter 
or an author concerning a matter of wide interest ultimately benefit the 
general pubhc."*'*^ Gianella would have preferred a fee and fee-waiver 
policy based on the expected use of documents.*"^ Finding, however, 
that uniform application of a policy based on use would probably be 
unworkable, he recommended that waivers be provided to certain cate- 
gories of requesters, such as those "engaged in nonprofit activities for 
the public safety, health and welfare," one of the categories mentioned 
in Circular No. A-25.»45 



welfare." The Supreme Court subsequently interpreted the ID A A as prohibiting charges for serv- 
ices that serve "public policy*' or the "public interest," laying to rest the notion that the statute's 
instruction not to charge fees was precatory rather than mandatory. National Cable Television 
Ass'n V. United States, 415 U.S. 336, 340-42 (1974). A subsequent case has indicated that the 
preparation of environmental impact statements can be a government action that primarily bene- 
fits the general public within the meaning of the 10 AA, at least when the statement is not done for 
the benefit of a single private applicant. See Mississippi Power & Light Co. v. NRC, 601 F.2d 223, 
231 n. 17 (5th Cir. 1979);^ Public Serv. Co. v. Andrus, 433 F. Supp. 144 (D. Colo. 1977) (environ- 
mental impact statements can be considered as primarily benefiting the public). One might specu- 
late that the same rationale would justify waivers for documents to be used by members of the 
public in the preparation of an environmental impact statement. 

140. See Gianella, supra note 5, reprinted in 1974 Source Book, supra note 5, at 296. 

141. See 1974 Senate Report, supra note 7, at 11, reprinted in 1975 Source Book, supra 
note 3, at 163. 

142. Gianella, supra note 5, at 259, reprinted in 1974 Source Book, supra note 5, at 338. 

143. Id. Some agencies have suggested in fee-waiver appeal decisions that the news media 
might fall on the private-benefit side of the line because they are operated for profit. QMS Circu- 
lar No. A-25 itself included at least one profit-making enterprise (making new biological products) 
as an activity that confers a public benefit, however, and the explicit references in the 1974 history 
to the news media, see text accompanying notes 151, 158-59 infra ^ make clear that a commercial 
news organization does qualify for a waiver if it is engaged in news-gathering. 

144. Gianella, supra note 5, at 259, reprinted in 1974 Source Book, supra note 5, at 338. 

145. Id. 259-60, reprinted in 1974 Source Book, supra note 5, at 338-39. 
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(iii) Testimony before Congress, The third source to which the 
1974 Senate Report referred was testimony in both houses of Congress. 
In 1972 the House Committee on Government Operations concluded a 
long investigation into the implementation of the Freedom of Informa- 
tion Act. In its report the committee recommended that federal agen- 
cies include in their regulations provisions for waiver of fees when 
waiver would serve the public interest.*'*^ The problems reported in the 
1972 House Report became part of the Senate Committee's grounds for 
proposing legislative amendments to the FOIA in 1974. The 1974 Sen- 
ate Report cited the earlier House Report repeatedly, ^^'^ and the 1975 
Source Book later reprinted the House Report as part of the legislative 
history of the 1974 Amendments. *'*^ 

The 1972 House Report rang with indignation as it discussed the 
problems that search and copying fees had presented to a nonprofit 
group working on a study of air safety, a university researcher investi- 
gating pesticides, a lawyer from a nonprofit group interested in pesti- 
cide regulation, and a nonprofit transportation institute researching a 
public subsidies program run by the Maritime Administration.*"^^ The 
1974 Senate Report quoted the House Report's conclusion "that search 
fees and copying charges may be used by an agency to effectively deny 
public access to agency records," ^^^ making it reasonable to conclude 
that the Senate Committee, in citing the House Report, had in mind the 
House testimony by people engaged in nonprofit, public-interest activi- 
ties and scholarly or research projects when it recommended fee waiv- 
ers for FOIA requests in the "public benefit." The 1974 Senate Report 
also discussed testimony given before the Senate Committee in 1973 on 
fee problems encountered by a newspaper reporter and two lawyers for 
a nonprofit group, *^* thus adding journalism to the kinds of public- 
benefit activities contemplated by the 1974 FOIA amendments. 

(iv) Existing regulations . More evidence of the Senate Commit- 
tee's intent is its statement that the public-benefit test for fee waivers is 
"borrowed from regulations in effect at the Departments of Transporta- 

146. 1972 House Report, supra note 3, at 82, reprinted in 1975 Source Book, supra note 3, 
at 89. 

147. See, e.g. , 1974 Senate Report, supra note 7, at 3, reprinted in 1975 Source Book, supra 
note 3, at 155-56. 

148. See 1975 Source Book, supra note 3, at 1. 

149. 1972 House Report, supra note 3, at 58-59, reprinted in 1975 Source Book, supra note 
3, at 65-66. 

150. 1974 Senate Report, supra note 7, at 11, reprinted in 1975 Source Book, supra note 3, 
at 163 (quoting 1972 House Report, supra note 3, at 57). 

151. 1 974 Senate Report, supra note 7, at 4, reprinted in 1 975 Source Book, supra note 3, at 
156. 
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tion and Justice." '^^ Indeed, the public-benefit language in the Senate 
bill is identical in all relevant respects to the language of the Depart- 
ment of Transportation's regulation. That regulation explains what is 
meant by the phrase "primarily benefiting the general public": "Exam- 
ples . . . [include] reasonable requests from groups engaged in a non- 
profit activity designed for the public safety, health, or welfare; schools; 
and students engaged in study in the field of transportation."'^^ Again, 
this supports the conclusion that nonprofit activities and educational or 
scholarly work were among the types of requests the Senate had in 
mind when it drafted the public-benefit test. 

(v) The attorneys'-fees discussion. The final and most explicit 
source of information about the Senate's intent is that the Senate bill, 
adding a new section 552(a)(4)(E) to deal with attorneys' fees, used the 
same public-benefit test that is in the fee- waiver provision.*^"* The pro- 
posed section listed four criteria for a court to consider in deciding 
whether to grant attorneys' fees to a prevailing plaintiff in a FOIA case: 
(1) benefit to the public; (2) " 'commercial benefit to the complainant'; 

(3) 'the nature of the complainant's 'interest in the records sought'; and 

(4) 'whether the government's withholding of the records sought had a 
reasonable basis in law.' "'^^ The Senate Report's discussion of the first 
three criteria sheds light on the types of activities the committee 
thought were within the public-benefit category. The first criterion 
would justify the award of fees "for example, where a newsman was 
seeking information to be used in a publication or a public interest 
group was seeking information to further a project benefitting the gen- 
eral public, but [not when a business sought] data relating to a competi- 
tor or as a substitute for discovery" in litigation against the 
government. *^^ The commercial-benefit criterion would justify the re- 

152. Id. 12, reprinted in 1975 Source Book, supra note 3, at 164. 

153. 49 C.F.R. § 7.87(c) (1974). The Justice Department regulations contained only the pub- 
lic-benefit language and no specific examples. 28 C.F.R. § 16.9(a) (1974). They speak of waiving 
fees for indigents, but not necessarily as part of the public-benefit test. 

154. The proposed section 552(a)(4)(E) reads as follows: 

The court may assess against the United States reasonable attorney fees .... In exer- 
cising its discretion under this paragraph, the court shall consider the benefit to the public, 
if any, ... the commercial benefit to the complainant and the nature of his interest in 
the records sought, and whether the government's withholding of the records sought had 
a reasonable basis in law. 

1974 Senate Report, supra note 7, at 37-38, reprinted in 1975 Source Book, supra note 3, at 
189-90 (emphasis added). 

155. Id, 19, reprinted in 1975 Source %ooK,supra note 3, at 171 (quoting S. 2543, 93d Cong., 
2d Sess. (1974)). 

156. 1974 Senate Report, supra note 7, at 19, reprinted in 1975 Source Book, supra note 3, 
at 171. 
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covery of fees by an indigent or "a nonprofit public interest group," but 
not by *'a large corporate interest (or a representative of such an inter- 
est)." *^'^ The discussion of the third criterion stated that the court 
would generally award fees if the complainant's interests were "schol- 
arly or journalistic or public-interest oriented," but not frivolous or 
purely commercialJ^^ The report thus highlights journalists, scholars, 
nonprofit pubhc-interest groups, and indigents as generally being enti- 
tled to attorneys' fees, and disapproves of attorneys' fees being awarded 
when documents are sought for commercial purposes, ^^^ 

The rationale the report gave for distinguishing between requests 
that would receive assistance and requests by commercial interests was 
that, even without attorneys' fees, "[t]he private self-interest motive of, 
and often pecuniary benefit to, the complainant will be sufficient to 
insure the vindication of the rights given in the FOIA."*^*^ This ration- 
ale applies equally to fee waivers. If public-benefit attorneys' fees were 
meant to give certain requesters an incentive to litigate their rights 
under the FOIA, pubhc-benefit fee waivers were probably meant to 
give these same requesters an incentive to exercise their rights to obtain 
documents under the FOIA. By the same token, the intent to exclude 
commercial interests from satisfying the public-benefit test should ap- 
ply to fee waivers as well as attorneys' fees. 

(b) The Conference Report. Another source indicating legislative 
intent is the report of the Senate-House Conference Committee on the 
1974 Amendments.*^* The original Senate bilP^^ allowed agencies to 

157. Id, 

158. Id. 

159. The report specifically provided that news interests should not be considered commercial 
interests. Id. See note 143 supra. The category of indigents is mentioned only in the discussion of 
the second criterion of the Senate's attomeys'-fees provision, the "commercial benefit" criterion, 
and the category of scholars is mentioned only in the discussion of the third criterion, the "nature" 
of the complainant's interest in information. If indigents and scholars would be eligible only 
under such criteria and not under the separate public-benefit criterion, one might argue that they 
could not use the fee-waiver provision because it contains only the "public benefit" language. 
This conclusion would be erroneous. The discussion of the public-benefit criterion is the one time 
the Senate Report uses the broad phrase "for example" before identifying newsmen and public 
interest groups as eligible. Other examples must also exist. Neither indigents nor scholars are 
akin to "commercial interests," the primary category of ineligible requesters. Apparently the 
Committee staff found it convenient for styUstic reasons to vary its examples from one paragraph 
to the next, while actually intending these basic groups — identified clearly in other parts of the 
legislative history — to be eligible for the public-benefit waiver. 

160. 1974 Senate Report, supra note 7, at 19, reprinted in 1975 Source Book, supra note 3, 
at 171. 

161. 1974 Conference Report, supra note 45, reprinted in 1975 Source Book, supra note 3. 

162. S. 2543, 93d Cong., 2d Sess. (1974), as amended, reprinted in 1974 Senate Report, supra 
note 7, at 35-41, and 1975 Source Book, supra note 3, at 188. The House bill included no fee- 
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waive fees when the public-benefit test was satisfied and required agen- 
cies to waive fees for requests by indigents, requests for documents not 
found or found to be exempt, and requests in which the fee would be 
less than three dollars. The Conference Committee eliminated the 
mandatory waiver for the specific categories but changed the language 
of the public-benefit waiver to provide that agencies "shall" (rather 
than "may") waive fees when the test is satisfied. Addressing these 
changes, the Conference Report stated: 

[T]he conference substitute retains the agency's discretionary public- 
interest waiver authority but eliminates the specific categories of situ- 
ations where fees should not be charged. 

By eliminating the list of specific categories, the conferees do not 
intend to imply that agencies should actually charge fees in those 
categories. Rather, they felt, such matters are properly the subject 
for individual agency determination in regulations implementing the 
Freedom of Information law.*^^ 

That the report speaks of retaining discretionary public-interest 
waiver authority is puzzling, because the Conference Committee 
changed the key language from the discretionary "may" to the 
mandatory "shall." ^^"^ Although "discretionary" could refer to the de- 
cision whether to grant a waiver — the interpretation in the Attorney 
General's Memorandum ^^^ — it could also refer to allowing each 
agency to refine the public-benefit test into eligibility categories most 
suited for its particular mission. For example, the Environmental Pro- 
tection Agency might focus on environmental groups, while the Com- 
mission on Civil Rights might make special provision for civil rights 
groups. In theory, however, the Attorney General's expansive view of 
the adjective "discretionary" would allow an agency to waive fees for 
all oil companies but charge fees for all nonprofit groups or the news 
media. There is nothing in the Conference Report suggesting that the 
conference intended to cast the public-benefit test adrift from the his- 
tory already written in the House and Senate from 1972-1974, in which 
the test was consistently associated with requests from nonprofit groups 

waiver provision. 1974 Conference Report, supra note 45, at 8, reprinted in 1975 Source 
Book, supra note 3, at 225. 

163. 1974 Conference Report, supra note 45, at 8, reprinted in 1975 Source Book, supra 
note 3, at 225. 

164. Compare 1974 Senate Report, supra note 7, at 36, reprinted in 1975 Source Book, 
supra note 3, at 188, with 1974 Conference Report, supra note 45, at 2, reprinted in 1975 
Source Book, supra note 3, at 220. 

165. Attorney General's 1975 Memorandum, supra note 42, at 16, reprinted in 1975 
Source Book, supra note 3, at 526. 
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trying to affect government policy, from journalists, and from schol- 
ars. '^^ 

(c) Court decisions. The few fee-waiver cases decided since the 
enactment of the 1974 amendments provide some guidance in deter- 
mining the content of the public-benefit test. Cases dealing with the 
award of attorneys' fees in FOIA cases are also helpful. 

Much fee-waiver litigation involves prison inmates seeking docu- 
ments relevant either to their incarceration or to their defense against 
pending criminal charges. The courts have almost uniformly held that 
such documents were sought for the private benefit of the inmates 
rather than primarily for the public's benefit. ^^"^ 

Eudey v. CIA *^^ is a good example of a case in which the requester 
satisfied the pubHc-benefit test. In that case, the district court awarded 
a waiver of fees to a historian for documents to be used in her planned 
study on Italian and French trade unions. The Government had con- 
ceded that her study might be of public interest but asserted that most 
of the requested documents were exempt from disclosure. ^^^ The court 
rephed that even a single document, or the knowledge of "the absence 
of documents" in agency files, could "benefit the public by shedding 
light on the subject of plaintiffs research."*^^ The court stated that the 
"central issue" is whether benefit will inure primarily to the "public at 
large" or to the "specific individual requesting the documents."*^' 
Proper factors to consider in shedding light on that issue are the "iden- 
tity of the requester" and the "nature of the information sought."^^^ 

166. See text accompanying notes 130-60 jT(p/-tf. 

167. See Jester v. Department of Justice, No. 79-1347 (D.D.C. Aug. 24, 1979); Lyles v. Depart- 
ment of Justice, No. 78-1826 (D.D.C. June 6, 1979); Armstrong v. FBI, No. 78-1774 (D.D.C. Apr. 
27, 1979); Butler v. IRS, No. C78-1582A (N.D. Ga. Jan. 25, 1979); Rizzo v. Tyler, 438 F. Supp. 
895, 900 (S.D.N.Y. 1977); Burke v. Department of Justice, 432 F. Supp. 251 (D. Kan. 1976) (no 
discussion of eligibility; decision based on agency discretion), aff<i, 559 F.2d 1 182 (10th Cir. 1977); 
Fackelman v. Levi, 564 F.2d 734 (N.D. Ga. 1976). For a reference to an unpublished district court 
opinion awarding a waiver of fees, see Blue v. Bureau of Prisons, 570 F.2d 529, 531 (5th Cir. 
1978). 

168. 478 F. Supp. 1175 (D.D.C. 1979). 

169. Id at 1176. 

170. Id. The Eudey court's analysis is also relevant to the few agency appeal decisions that 
have denied fee waivers on the ground that the documents likely to be provided would not be 
useful to the requester. See Table B in text accompanying note 41 supra. The court reasoned that 
the FOIA "does not permit a consideration of how many documents will ultimately be released" 
and that '*a single document may . . . substantially enrich the public domain." 478 F. Supp. at 
1177. See note 218 infra and accompanying text. This analysis leads directly to the conclusion 
that the statute does not permit the agency to consider how many useful facts will be made avail- 
able, as long as there is the possibility that some will be. Indeed, even the revelation of the lack of 
relevant facts may be useful. 

171. 478 F. Supp. at 1176. 

172. Id 
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The court contrasted the pubhc benefit provided by Eudey's research 
with the private benefit in Rizzo v. Tyler, "^"^^ in which a fee waiver was 
denied a prison inmate seeking documents to assist in his defense 
against pending criminal charges. Encapsulating the distinction, the 
court stated: "Although many cases will not be as clear as Rizzo , the 
identity of the requester and whether his purpose for seeking the infor- 
mation is academic, journalistic, commercial or of some other public or 
private nature and the character of the information itself can guide the 
agency's determination."*'^'* At least one government agency, the De- 
partment of the Interior, has i^dAFitzgibbon v. CIA,^'^^ a case similar to 
Eudey, as establishing the rule that a public-interest group such as a 
wilderness or conservation organization can generally make ^'dc prima 
facie case for waiver by showing that it is a nonprofit organization and 
that it intends to use requested documents for purposes other than its 
own 'immediate financial benefit.' "**^^ 

In Lybarger v. Cardwell^'^'^ the representatives of a nonprofit or- 
ganization that helped persons receive Supplemental Security Income 
benefits had asked the regional Social Security office for a variety of 
government materials and handbooks to help the organization fulfill its 
duties. The organization brought suit when its request for a full waiver 
was denied. The issue before the Court of Appeals for the First Circuit 
was the extent of, rather than the entitlement to, the waiver. *^^ In af- 
firming the agency's award of only a partial waiver, the court noted 

173. 438 F. Supp. 895 (S.D.N.Y. 1977). 

J 74. 478 F. Supp. at 1177. The District Court for the District of Columbia ordered a fee 
waiver based on the requester's academic purpose in Fitzgibbon v. CIA, No. 76-700 (D.D.C. Jan. 
10, 1977), reprinted in 1977 Senate Hearings, supra note 8. at 822, reprinted in part in 1980 Senate 
SuBCOMM. Report, supra note 8, at 94 n.91. In Roeder v. Federal Election Comm'n, No. 79-0216 
(D.D.C. July 5, 1979), however, the same court denied, without issuing an opinion, a fee waiver to 
a journalist. 

175. No. 76-700 (D.D.C. Jan. 10, 1977). reprinted in 1977 Senate Hearings, supra note 8, at 822. 
See text accompanying notes \\(y-l^ supra . 

176. Memorandum from Associate Solicitor of the Department of Interior to Regional Solici- 
tor — Portland (Aug. 21, 1979) (on file with the author). The memorandum suggested that an 
example of "financial benefit" to a nonprofit group might be the solicitation of new readers or 
members by obtaining government personnel Usts. Although a court would probably agree with 
the Department of Interior's line-drawing, even a solicitation of new members by a nonprofit 
group could be considered in the public interest. The purpose of soliciting new members for a 
nonprofit group differs from the purpose of a commercial enterprise seeking a list solely for pri- 
vate, profit-making soUcitation. Cf. Disabled Officers Ass*n v. Rumsfeld, 428 F. Supp. 454, 458-59 
(D.D.C. 1977) (holding under the privacy exemption of the FOIA, 5 U.S.C. § 552(b)(6) (1976), 
that in weighing the balance between the public interest in disclosure and an individual's interest 
in privacy, providing a list of names to a nonprofit group could be in the public interest as distin- 
guished from providing a list "solely for purposes of private commercial solicitations"). 

177. 577 F.2d 764 (1st Cir. 1978). 

178. The government had previously agreed to reduce i^^s by 75%, but the plaintiff sought a 
waiver of all fees. 
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that the FOIA vests considerable discretion in the agency in charging 
fees. The court also stated, however, that "it is clear that plaintiffs' 
request is for the good of the general public . . . ."*^^ 

The description of public and private benefit in Eudey and 
Lybarger matches the legislative history's discussion of the public-ben- 
efit testJ^^ T\\& Eudey court's examples, quoted above, *^* include two 
of the three basic ehgible categories revealed in the legislative history — 
academic and journalistic purposes. The examples also include the one 
basic ineligible category — commercial purpose. Lybarger provides an 
example of the third major eligible category — nonprofit groups. ^^^ 

Because the same public-benefit test arises in the FOIA attomeys'- 
fees provision, ^^^ cases interpreting that provision give further guidance 
on the meaning of "public benefit." The attorneys'-fees cases empha- 
size the same distinction between scholars, journalists, and nonprofit 
groups on the one hand, and commercial and purely individual inter- 
ests on the other. In Lovell v. Aldereie,^^"^ for example, the Court of 
Appeals for the Fifth Circuit denied a prisoner's motion for attorneys' 
fees after FOIA litigation. The court observed that the prisoner's 
FOIA request for his eyeglass prescription was "not *scholarly or jour- 
nalistic or public-interest oriented,' "*^^ and, though it was not com- 
mercial, neither would it benefit the pubhc, because it would "in no 
way add to the fund of knowledge citizens use when making vital polit- 
ical choices." *^^ The request for the eyeglass prescription was strictly a 
"private matter." *^'^ The Court of Appeals for the District of Columbia 
Circuit had earlier drawn the same distinction between public and pri- 

179. 577 F.2d at 766. 

180. See notes 128-66 supra and accompanying text. Unfortunately, the opinions have not 
delved into the legislative history. Had they done so, they would be more likely to influence 
agency behavior. 

181. See text accompanying note 174 supra. 

182. See text accompanying notes 130-60 supra. 

183. 5 U.S.C. § 552(a)(4)(E) (1976). 

184. 630 F.2d 428 (5th Cir. 1980). 

185. Id. at 433 (quoting Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 712 
(D.C. Cir. 1977)). 

186. 630 F.2d at 432 (citing Blue v. Bureau of Prisons, 570 F.2d 529, 534 (5th Cir. 1978)). 

187. 630 F.2d at 432. The court also applied the same tests to two other FOIA requests by the 
prisoner, for his parole recommendation file and for an investigative report on the Atlanta prison. 
It found that the latter request "would appear to have some pubhc benefit," but that providing the 
investigative report to a prisoner would not likely lead to either pubhc dissemination or a public 
impact. Id at 433. But see Marschner v. Department of State, 470 F. Supp. 196, 201 (D. Conn. 
1979) (attorneys' fees awarded to prisoner in successful FOIA lawsuit to obtain documents for use 
in own habeas corpus proceeding because the "public has an interest in the proper administration 
of justice in this country, and to that extent has benefited from the disclosure in this case"); Jones 
V. United States Secret Service, 81 F.R.D. 700 (D.D.C. 1979) (attorneys* fees awarded to prisoner 
because of the public interest in keeping avenues of relief open). 
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vate benefit after carefully reviewing the legislative history of the attor- 
neys'-fees provision of the FOIA and surveying many of the decided 
cases under the provisionJ^^ Indeed, the decided cases consistently put 
requests from scholars, journalists, and nonprofit groups on the public- 
benefit side of the line. 

In Goldstein v. Levi^^^ the District Court for the District of Colum- 
bia awarded attorneys* fees under the public-benefit test to a television 
producer who sought documents to use in a book and public television 
documentary rather than for his personal commercial benefit. *^^ Simi- 
larly, in Consumers Union of the United States, Inc. k Board of Gover- 
nors of the Federal Reserve System ^^'^^ the same court used the public- 
benefit test to award attorneys' fees to a nonprofit consumer group that 
obtained interest-rate information for various types of consumer in- 
stallment loans. '^2 Attorneys' fees have been denied, as not meeting 
the public-benefit test, a plaintiff who sought her Federal Bureau of 
Investigation file for her personal interests, ^^^ an agricultural group 
that sought records for commercial purposes, *^^ a taxpayer who sought 
Internal Revenue Service records during a fraud investigation,*^^ a 
business involved in defending itself in a labor dispute, *^^ and a person 
involved in a commercial dispute with a corporation.*^'^ 

In summary, the fee-waiver and attomeys'-fees cases have recog- 
nized news reporting, scholarship or authorship, and activities by non- 
profit organizations to be of primary benefit to the general public, while 
denominating as nonpublic the use of documents for commercial or 
wholly personal purposes. *^^ Because there has been more develop- 

188. See Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 710-13 (D.C. Cir. 
1977). See also Fenster v. Brown, 617 F.2d 740, 744 (D.C. Cir. 1979). 

189. 415 F. Supp. 303 (D.D.C. 1976). 

190. Id. at 304-05; accord, Miami Herald v. Small Business Admnistration, 6 Media L. Rep. 
(BNA) 1686 (S.D. Fla. 1980) (news media granted attorneys' fees). 

191. 410 F. Supp. 63 (D.D.C. 1975). 

192. Id. at 64 (over $19,500 awarded). 

193. Friedman v. Kelly, No. 75-965 (D. Or. Apr. 14, 1976), discussed in Goldstein v. Levi, 415 
F. Supp. 303, 304 n.4 (D.D.C. 1976). But cf Exner v. FBI, 443 F. Supp. 1349, 1353-54 (S.D. Cal. 
1978) (the court awarded attorneys' fees when the request, which was made for personal reasons, 
produced a pubhc-benefit side effect), aff^d, 612 F.2d 1202 (9th Cir. 1980). 

194. Orange County Vegetable Improvement Coop. Ass'n v. Department of Agriculture, No. 
75-842 (D.D.C. Mar. 4, 1976), cited in Goldstein v. Levi, 415 F. Supp. at 304 n.4. 

195. Chamberlain v. Kurtz, 589 F.2d 827, 842 (5th Cir.), cert, denied, 444 U.S. 842 (1979); see 
Pope v. United States, 424 F. Supp. 962 (S.D. Tex. 1977). 

196. Polynesian Cultural Center v. NLRB, 600 F.2d 1327, 1330 (9th Cir. 1979) (obtaining 
documents in a labor dispute is a *Vholly commercial" interest, not a public benefit); accord, 
Werner-Continental, Inc. v. Farkas, 478 F. Supp. 815, 817 (S.D. Ohio 1979). 

197. Kaye v. Bums, 411 F. Supp. 897, 904-05 (S.D.N.Y. 1976). 

198. An agency may undoubtedly deny a "frivolous" claim of public benefit. Rizzo v. Tyler, 
438 F. Supp. 895, 900 (S.D.N.Y. 1977). But cf. 1972 House Report, supra note 3, at 54-55, 
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ment of this distinction in the attorneys'-fees cases, the law of fee waiv- 
ers would progress greatly if agencies and courts would apply the 
attorneys'-fees cases to resolving issues of public benefit in fee-waiver 
requests and litigation, rather than acting as if the substantive meaning 
of the public-benefit test for fee waivers was unclear or was a matter for 
each agency to decide without congressional guidance. 

2. The Issue of Cost . One of the major issues involving fee waiv- 
ers is whether, in deciding whether to waive fees, an agency may bal- 
ance the public benefit against the cost of providing the information. A 
few agency regulations exphcitly state that costs may be considered *^^ 
and a number of agency appeal decisions have stated that costs played 
a role in the decision.^o^ The 1980 Senate Subcommittee Report, how- 
ever, criticized the practice of considering costs.^^* 

The agency regulations and appeal decisions that have relied on a 
cost-benefit analysis have not identified the legal grounds for their posi- 
tion. They probably rely either on the general notion that the FOIA's 
fee-waiver authority is "discretionary" or on the fact that the statute 
provides for agencies to give a waiver "or reduction" of fees.202 xhe 
reference in the Conference Report to agencies' "discretionary" fee- 
waiver authority, and the apparent conflict between that phrase and the 
change from the Senate bill's provision that agencies "may" waive fees 
to the Conference's bill's provision that agencies "shall" waive fees, 
have been previously analyzed.^*^^ The question remains whether the 
statutory provision for a reduction of fees, as opposed to a complete 
waiver, was intended to allow costs to be considered. The regulations 
and appeal decisions that allow the balancing of cost and benefit actu- 
ally use cost as the basis for denying both waivers and reductions, not 
merely to give reductions in lieu ^^/^ waivers. But even if costs were used 
only to decide how much of a reduction or waiver to give, a problem 
arises in that no legislative history supports that interpretation of the 
"or reduction" phrase. 

reprinted in 1975 Source Book, supra note 3, at 61-62 (the use of fees to discourage "frivolous" 
requests is improper). In light of the legislative history, however, an agency must overcome a 
strong presumption of public benefit, before it can deny a waiver, if the request for the waiver 
comes from a reporter, scholar, or nonprofit organization. Such a request must be completely 
without public benefit to be designated frivolous. See text accompanying note 158 supra. In light 
of the legislative history, careful court scrutiny is necessary to ensure that agencies do not deny, as 
frivolous, vaUd requests from one of these requesters. 

199. See note 23 supra and accompanying text. 

200. See note 40 supra and accompanying text. 

201. See 1980 Senate Subcomm. Report, supra note 8, at 78-79. 

202. See 5 U.S.C. § 552(a)(4)(A) (1976). 

203. See text accompanying notes 164-66 jz//y/-tf. 



FOIA FEE WAIVERS 57 

Nothing in the 1974 Senate Report or in any other part of the leg- 
islative history of the 1974 amendments demonstrates any concern with 
the cost to the government of fee waivers. On the contrary, the legisla- 
tors expressed concern about the costs to requesters of fees, citing cases 
of a public-interest attorney who was told to pay $91,000 for docu- 
ments^^"* and of another attorney who was told to pay $20,000 for a 
preliminary search.205 Furthermore, the Senate Committee made clear 
its intent that, despite the Independent Offices Appropriations Act's no- 
tion that government services "shall be self-sustaining to the full extent 
possible,"^^ under the new amendments *Vith the provisions for 
waiver and reduction of fees, it is not necessary that FOIA services 
performed by agencies be self-sustaining/'^^^ Similarly, when the rep- 
resentatives from the House and Senate met to draw up a compromise 
bill, their Conference report said nothing about a possible lack of self- 
restraint by requesters or about costs to the agencies. Instead, it stated: 
"The conferees intend that fees should not be used for the purpose of 
discouraging requests for information or as obstacles to disclosure of 
requested information. "^os ^ f^^ ^^^^ is ^^ obstacle to the disclosure of 
requested information does not become less of an obstacle simply be- 
cause the reason for imposing it is the cost to the government of provid- 
ing the documents. There is no evidence from the legislative history 
that cost to the government was considered a valid basis on which to 
make waiver or reduction decisions.^*^^ 

204. After the House conferees accepted the Senate's proposal for public-interest fee waivers, 
one of the House conferees, Congressman Alexander, recounted in a floor statement the testimony 
given at the hearings regarding the experience of a public-interest lawyer seeking pesticide regis- 
tration information from the Department of Agriculture. After pointing out that the Department 
refused to release the information without payment of nearly $92,000 for a prospective one-and- 
one-half year search, Congressman Alexander expressed concern not about the cost to the govern- 
ment, but about the potential cost to the requester: 

I shudder to think of the amount of time, energy, and money wasted in this process. 

The enactment of these amendments to the Freedom of Information Act will put an 
end to the ridiculous delays, excuses, and bureaucratic runarounds which have denied 
U.S. citizens their *'right to know" and made Americans a captive of their own Govern- 
ment. 
120 Cong. Rec. 34,166 (1974), reprinted in 1975 Source Book, supra note 3, at 387-88. 

205. 1974 Senate Report, supra note 7, at 11, reprinted in 1975 Source Book, supra note 3, 
at 163. 

206. 31 U.S.C § 483a (1976). 

207. 1974 Senate Report, supra note 7, at 11-12, reprinted in 1975 Source Book, supra note 
3, at 163-64. 

208. 1974 Conference Report, supra note 45, at 7, reprinted in 1975 Source Book, supra 
note 3, at 225. For a case relying on this language, see Long v. IRS, 596 F.2d 362, 367 (9th Cir. 
1979) (great expense in editing documents does not justify nondisclosure), cert, denied, 446 U.S. 
917 (1980). 

209. An alternative to the cost interpretation of the "or reduction'* phrase is that agencies can 
give reductions even to conmiercial requesters if the primary benefit from the use of certain docu- 
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A number of fee-waiver cases have obliquely discussed the issue of 
cost. In National Consumers Congress v. Agency for International Devel- 
opment^^^ the requesters, two nonprofit consumer organizations and an 
individual consumer advocate, had sought documents in order to un- 
cover possible corruption in the rice export program.^** The agency 
denied their waiver request because of the magnitude of the search fees 
that would be required to retrieve the documents and because the doc- 
uments, when located, might not reveal any evidence of corruption.2»2 
The consumer groups apparently did not argue in court that the costs 
were irrelevant; the plaintiffs asserted instead that the costs would be 
small.2*^ The District Court for the District of Columbia upheld the 
denial, referring to the plaintiffs' request as "sweeping."2»4 

Three years after National Consumers Congress, the same court 

ments will accrue to the general public, while complete waivers are reserved for journalistic, schol- 
arly, and nonprofit purposes. The support for this interpretation is that under the lOAA the fee 
charged for a government service (the amount of reduction from actual cost of the service) was 
based on factors including "public policy or interest" and "value to the recipient." 31 U.S.C. 
§ 483a (1976). In other words, partial public benefit might lead to partial reduction. A complete 
exemption from fees was allowed for nonprofit activities. But commercial interests (such as com- 
panies licensing new biological products) could get such partial reductions. See text accompany- 
ing notes 130-39 supra. The same spectrum may have been contemplated in 1974 by the drafters 
of section 552(a)(4)(A), with nonprofit groups, scholars, and journalists placed at the total- waiver 
end of the spectrum, with most commercial interests at the other end, and perhaps with indigents 
and some commercial interests in the middle. The Department of Justice now appears to agree 
with this view. See OILP's 1980 Memorandum, supra note 59, at 20. The Lybarger decision did 
not come to this conclusion, but the court did not discuss the apparent background of the "reduc- 
tion" provision in the lOAA. 577 F.2d 764 (1st Cir. 1978). See also text accompanying note 178 
supra. 

Though it may be difficult to believe that Congress would establish a program leaving no 
authority for the government to base its decisions on cost, other such programs have been estab- 
lished. For example, the Supreme Court concluded in Union Elec. Co. v. EPA, 427 U.S. 246 
(1976), that Congress in the 1970 Clean Air Act Amendments did not authorize the Environmen- 
tal Protection Agency to consider technical or economic feasibility in deciding whether to approve 
state implementation plans, which were designed to meet national ambient air quality standards. 
See also Bonine, The Evolution of "Technology-Forcing" in the Clean Air Act, Envir. Rep. 
(BNA), Monograph No. 21 (1975) at 11-12. 

210. No. 75-1209 (D.D.C Sept. 15, 1976). 

211. Idy slip op. at 6. 

212. A/, slip op. at 18-19. 

213. /d!, slip op. at 19. 

214. /</., slip op. at 20. National Consumers Congress can be read, however, as upholding the 
agency solely because there was no showing of public benefit rather than because of expense to the 
agency. In Lybarger v. Cardwell, 577 F.2d 764, 766 (1st Cir. 1978), the Court of Appeals for the 
First Circuit stated that the FOIA, on its face, appears to vest full discretion with an agency 
concerning the amount of waiver or reduction to offer a requester. This could be read as allowing 
an agency to use any reason it wishes — including the expense of a complete waiver — for granting 
only a partial waiver for a public-benefit request. The court did not, however, discuss the propri- 
ety of considering the expense to the agency in deciding on an amount of reduction. 
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took an opposite position in Eudey k CIA ?^^ In that case the Central 
Intelligence Agency conceded that a historian's research was of public 
interest but denied the waiver because the search would be likely to 
produce little, if any, non-exempt information and would therefore be 
of slight benefit to the public.^*^ The court overturned the denial, stat- 
ing that it was "based on a factor that is not controlling under the terms 
of the statute."^ ^^ The court explained: "The statute does not permit a 
consideration of how many documents will ultimately be released. The 
court notes, moreover, that a single document may, in the present con- 
text, substantially enrich the public domain. "^ is \^ s^JJJ^ ^^ court held 
that if research is "of public interest and is significant,'' a decision not 
to grant a waiver or reduction of fees is "arbitrary and capricious."^ *^ 
Fitzgibbon k CIA displays a similar rationale. The court criticized an 
agency's statement that it felt an obligation to the public to collect fees 
for processing FOIA requests. The court held that "[a]ny such per- 
ceived obligation is irrelevant to the purposes of § 552(a)(4)(A)."22o 

The most thoughtful analysis of the role of costs in decisions under 
the FOIA is the opinion in Long v. IRS?^^ The case provides addi- 
tional support for the position that the expense of processing FOIA 
requests is not a proper basis for denying documents to the public. In 
Long a private requester was willing to pay normal search and copying 
fees, but the government denied his FOIA request on the ground that 
the total cost to the government would be unreasonably high even after 
collecting the fees.222 The government claimed it would cost $160,000 
to edit and reproduce the requested information. The Court of Appeals 
for the Ninth Circuit reversed the denial. The court said it believed 
that the actual unreimbursed cost to the Internal Revenue Service 
would be less, but sought to "put this matter in perspective" by discuss- 
ing "how costly the FOIA can be generally for agencies."223 tj^^ court 

215. 478 F. Supp. 1 175 (D.D.C. 1979). The Eudey court did not mention National Consumers 
Congress in its opinion. 

216. Id at 1176-77. 

217. Id at 1177. 

218. Id. The court even suggested that knowledge of "the absence of documents . . , may 
itself benefit the public by shedding light on the subject of PlaintiflTs research." Id. If this reason- 
ing had been applied to the request of the consumer groups in National Consumers Congress^ that 
case would have been decided the other way. 

219. Id 

11^. No. 76-700, slip op. at 2 (D.D.C. Jan. 10, 1977). reprinted in 1977 Senate Hearings, supra 
note 8, at 822. 

221. 596 F.2d 362 (9th Cir. 1979), cert, denied, 446 U.S. 917 (1980). 

222. Certain costs, such as editing documents to delete withholdable portions, are not direct 
costs under section 552(a)(4)(A), and thus cannot be charged to requesters under section 
552(a)(4)(A). 596 F.2d at 366-67. 

223. Id at 367. 
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noted that the Federal Bureau of Investigation estimated that its 1977 
cost of complying with the FOIA was over $2.5 million, that one FOIA 
request required the Department of Justice to assign 65 full-time and 
21 part-time employees to process the request after a court ordered dis- 
closure, and that despite such high expenses "Congress has not limited 
access under the Act."^^"* 

Long is a particularly important case because it rejects the notion 
(at least for a request costing well over $100,000 and requiring the ef- 
forts of several dozen employees) that a court or an agency has inherent 
authority to read a reasonable cost limitation into the Act's disclosure 
requirement. The court examined the legislative history and found in 
the Conference Report a legislative intent that agencies must absorb 
"substantial" costs. The court based its conclusion about legislative in- 
tent on the statement in a paragraph concerning fee waivers that asserts 
"that fees should not be used for the purpose of discouraging requests 
for information or as obstacles to disclosure of requested informa- 
tion."225 If this sentence shows Congress's intent as to the costs in- 
volved in Long, it necessarily shows Congress's intent as to costs 
involved in fee waivers. Accordingly, costs of several thousand dollars 
are not a proper basis for denying a fee waiver. 

Another perspective outside the fee-waiver issue is the role of gov- 
ernment costs in the award of attorneys' fees. The legislative history 
demonstrates that fee-waiver and attomeys'-fees awards are based on 
the same public-benefit test.^^^ The FOIA states that agencies "shall" 
grant fee waivers or reductions and that courts "may" award reason- 
able attorneys' fees in connection with FOIA requests.^^'^ Costs to the 
government are not a limiting factor in attomeys'-fee awards. The au- 
thority to award only "reasonable" attorneys' fees involves a considera- 
tion of the skill and efficiency with which the attorney conducts the 
case, not a consideration of the overatU impact on the government's 
budget.2^^ Viewing the two formulations side-by-side, one must con- 

224. Id. The court indicated that a case might arise in which costs were so extreme that the 
request would have to be dismissed as unreasonable, but concluded that it could not find that in 
the case before it "the costs of editing are so extreme" as to m^e the request "unreasonable as a 
matter of law." Id. 

lib. Id. (citing 1974 Conference Report, supra note 45, at 7, reprinted in 1975 Source 
Book, supra note 3, at 225). The full paragraph is set forth at note 78 supra. 

116. See text accompanying notes 154-60 supra. 

111. Compare 5 U.S.C. § 552(a)(4)(A) (1976) with id. § 552(a)(4)(E). 

228. A panel decision by the Court of Appeals for the District of Columbia Circuit, which 
expressed concern over the incentive that the government's "deep pocket" gives to potential liti- 
gants, tried to adopt a formula that would yield lower attomeys'-fees awards. Copeland v. Mar- 
shall, 594 F.2d 244, 250 (D.C. Cir. 1978). The panel decision was overturned in an en banc 
rehearing. 641 F.2d 880 (D.C. Cir. 1980). 
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elude that if costs to the government play no role in attorneys'-fees 
cases, those costs can play no role in fee-waiver decisions either.229 

In summary, the legislative history contemplates that the govern- 
ment may have to bear extraordinarily high costs for all FOIA re- 
quests, including those in which a fee waiver is an element of the costs, 
and that Congress was much more concerned with the impact of search 
and duplication costs on public-benefit requesters than with the impact 
of the costs on the government agencies. Thus, the 1980 Senate Sub- 
committee was correct in stating that the FOIA does not permit agen- 
cies to make cost to the government a criterion by which fee-waiver or 
fee-reduction decisions may be made. 

3. Substituting Inspection for Search and Copying. The final issue 
of substantive law that has arisen in the fee-waiver regulations and 
case-by-case decisions is whether an agency may refuse to grant a 
waiver solely on the ground that the requester may inspect the docu- 
ments in a public reading room maintained by the agency. Agencies 
have used such inspection, as a substitute for the normal process of 
finding requested documents and mailing them to the requester, to 
deny fee waivers not only to requesters located in the same city in 
which the documents are, but also to requesters on the other side of the 
continent. For example, a request the author made from Oregon for 
the fee-waiver appeal decisions of the Department of Justice, which 
included a request for fee waiver for providing such documents, was 
refused because the documents were available for inspection in Wash- 
ington, D.C.230 

Refusals to grant fee waivers when documents are available for 
inspection can involve both a refusal to search for the specific docu- 
ments requested and a refusal to provide copies of documents, unless 
the requester is willing and able to pay normal search and copying fees. 
It is not clear what legal arguments might be marshalled in favor of 
such practices. 

229. One may argue that the reason for ignoring expense to the government in attorneys' -fees 
awards is that such awards are made when the government is in some sense culpable, a factor not 
present in the award of fee waivers. The FOIA provides for attorneys' fees whenever a pubhc- 
benefit requester substantially prevails in court, however, with no requirement that the govern- 
ment acted in bad faith or unreasonably. 5 U.S.C. § 552(a)(4)(E) (1976). See 1974 Senate Re- 
port, supra note 7, at 19-20, reprinted in 1975 Source Book, supra note 3, at \1\-11. The reason 
for ignoring expense to the government is the same for both attorneys' fees and fee waivers, 
namely that each program exists to provide an incentive to public-benefit requesters. 

230. Letter from Office of Privacy and Information Appeals, Department of Justice, to author 
(June 24, 1980). 
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An agency that places file cabinets of documents in a public read- 
ing room and leaves it to the requester to find the specific documents he 
wants essentially has no program for searching for documents as con- 
templated by section 552(a)(4)(A).^^* An agency that refuses to con- 
duct searches in its public reading room and thus requires out-of-city 
requesters to spend additional money may violate section 
552(a)(4)(A)'s requirements of "uniform," "reasonable," and "stan- 
dard" charges for a document "search." 

An agency that refuses to copy documents without charge for a 
person otherwise eligible for a fee waiver, simply because the docu- 
ments may be inspected,^^^ violates the duplication duty imposed by 
section 552(a)(4)(A).233 

Moreover, the fee-waiver provision of section 552(a)(4)(A) states 
that an agency will "furnish" requested documents. Congress used the 
word "furnish" in the fee-waiver provision of the FOIA instead of 
words implying a mere right of inspection, even though it used words 
denoting inspection elsewhere in the statute for other purposes.^^^ The 
legislative history of the original FOIA also recognized the distinction 
between inspection and copying. The bill introduced in the Senate in 
1964 provided only for inspection, but was changed by the Senate 
Committee to add a provision for copying: 

the phrase "* * * and copying * * *" was added because it is fre- 
quently of little use to be able to inspect orders or the like unless one 
is able to copy them for future reference. Hence the right to copy 

231. "Such fees shall be limited to the reasonable standard charges for document search and 
duphcation and provide for recovery of only the direct costs of such search and duplication.'* 5 
U.S.C. § 552(a)(4)(A) (1976) (emphasis added). Though such a position might be defensible as 
applied to persons in the same city if the file cabinets are adequately indexed under section 
552(a)(2), which provides for public inspection of some documents, a requester living elsewhere in 
the nation — whether he seeks documents for private use or for public benefit — can be required to 
spend more on transportation to get to the documents (perhaps several hundred dollars) than 
would be the fee if the agency continued to have a search program. 

232. See, e.g. , 10 C.F.R. § 9.14a(g) (1980) (Nuclear Regulatory Commission). The regulation 
states that "[t]he NRC will not waive the reproduction costs for documents located or made avail- 
able in the NRC Public Document Room or a local public document room in the absence of a 
compelling reason to do so." The preamble to the regulation states that eligibility for a fee waiver 
itself is not a "compelling reason." 44 Fed. Reg. 16,000 (1979). 

233. That this section speaks of duplicating indicates a duty to duplicate. 

234. As the Court of Appeals for the Second Circuit stated recently in a non-fee-waiver case, 
Pierce & Stevens Chem. Corp. v. United States Consumer Prod. Safety Comm'n, 585 F.2d 1382 
(2d Cir. 1978): "The statute treats various types of agency information in different ways. Some 
must be published in the Federal Register [section 552(a)(1)]; some must be made available for 
public inspection and copying [section 552(a)(2)]; and other reasonably described records are ob- 
tainable on request to an agency [section 552(a)(3)]." Id. at 1384. Subsection (a)(4)(A)'s waiver 
provision apphes to both (a)(2) and (a)(3) records, because subsection (a)(4)(A) applies by its 
terms to all of "the provisions of this section" — that is, to the entire FOIA. 
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these matters is supplemental to the right to inspect and makes the 
latter right meaningful. ^^^ 

IV. Recommendations 

Part III of this article concluded that a large number of agency 
regulations and agency decisions on individual fee-waiver requests are 
at variance with the statute and its legislative history. It also concluded 
that the advice given by the Attorney GeneraFs 1975 Memorandum 
with regard to fee waivers was incomplete and misleading.^^^ Finally, 
Part III concluded that several of the rulings of the courts that have 
heard fee-waiver cases have been reasonably consistent with the legis- 
lative history, although all have been made largely in a vacuum, with- 
out consideration of the history and legislative intent behind section 
552(a)(4)(A). Court decisions on attorneys' fees have done a much betr 
ter job of developing law on the "public benefit" concept and drawing 
on the relevant legislative history. 

This section makes recommendations designed to effectuate the 
legislative intent with respect to the issues encountered in Part III. 

A. Policy- Setting Through Regulations or Case-by-Case Decision- 
Making, 

Some agency policies are best evolved through the steady accre- 
tion of case-by-case decisions, rather than by being spelled out in ge- 
neric regulations. The adjudicative process allows for experience to be 

235. Senate Comm. on the Judiciary, Clarifying and Protecting the Right of the 
Public to Information, and for Other Purposes, S. Rep. No. 813, 89th Cong., 1st Sess. 7 
(1965), reprinted in 1974 Source Book, supra note 5, at 42. See also S. Rep. No. 1219, 88th 
Cong., 2d Sess. 13 (1964), reprinted in 1974 Source Book, supra note 5, at 98. Congress has, in 
another statute involving federal court transcripts, merely provided a right of inspection without 
charge, thereby requiring citizens to pay for any desired copies. See 28 U.S.C. § 753(b) (1976) 
(transcripts of federal court proceedings are "open during office hours to inspection by any person 
without charge") (emphasis added). When Congress further provides in section 552(a)(4)(A) for 
copies without charge as well as for search without charge for public-benefit requests, we may 
therefore conclude that it meant for the agencies to implement such a program. 

236. See text accompanying notes 42-45 supra. The greatest damage to proper implementa- 
tion of the fee-waiver provision has probably been caused by the general tone of the memoran- 
dum, which may have led many agencies into concluding erroneously that they need not have any 
fee-waiver policies at all. It bears repeating that an Attorney General's Memorandum "should be 
considered not a part of the legislative history," even though it may have been prepared almost 
contemporaneously with the enactment of the statute. 1974 Source Book, supra note 5, at 9 
(commenting on errors in a 1967 Attorney General's Memorandum) (emphasis in original). Un- 
fortunately, the habit of the Department of Justice in handing down FOIA policy pronoui\ce- 
ments, ipse dixit, without any basis in statutory analysis or legislative history, continued in OILP's 
1980 Memorandum, supra note 59. This new memorandum contained 22 pages of policy direc- 
tion that never cited a committee report, hearing record, or judicial opinion. These sources of law 
were discussed only in three pages in an appendix. 
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gained and produces enough individual cases so that an agency can 
identify the important issues. ^^^ The decision in National Consumers 
Congress P^ upholding an agency regulation amounting "to little more 
than a paraphrase of the statutory 'puWic interest' standard,"239 rested 
on the notion that in the early days of the FOIA fee- waiver provision, 
when agencies lacked experience in applying the statute, case-by-case 
decision-making was an appropriate means to evolve policy. The agen- 
cies have now had the experience of handling thousands of fee- waiver 
requests and deciding hundreds of fee-waiver appeals. The substantive 
issues are clear. Therefore, there are no longer good reasons for delay- 
ing the articulation of fee-waiver policies in agency regulations. In- 
deed, even some agencies that are subdivisions of large departments 
feel the frustration of lack of guidance in departmental regulations. 
The Social Security Administration stated, in response to the Justice 
Department's 1979 survey, that the regulations of its parent department 
"simply repeat the statutory language, providing no guidance or inter- 
pretation of statutory intent. We believe that the regulations should be 
amplified so as to provide the guidelines needed to establish the criteria 
needed to reduce or waive fees."24o 

The Department of Justice could encourage the development of 
more adequate regulations by taking the position that an agency cannot 
validly deny fee waivers for requests filed by persons associated with 
the fields that were apparently within the penumbra of Congress's con- 
cern (requests by journalists, for example) unless the agency has 
promulgated a regulation limiting its grant of waivers for such persons. 
If such leadership by the Department of Justice is lacking, agency offi- 

237. Agency policies toward the regulation of potentially cancer- producing chemicals were 
arguably in this category in the early 1970s when the Environmental Protection Agency and the 
Occupational Safety and Health Administration engaged in adjudicatory proceedings to regulate 
pesticides and occupational chemicals suspected of being carcinogenic. As the issues became 
clearer, both agencies moved toward generic "cancer policies" and regulations stating the pre- 
sumption that a chemical found to produce tumors in laboratory animals posed a risk of cancer to 
humans. Compare Environmental Defense Fund, Inc. v. EPA, 510 F.2d 1292 (D.C. Cir. 1975) 
with 40 C.F.R. § l62.U(a)(3)(ii) (1980); compare Industrial Union Dep't, AFL-CIO v. Hodgson, 
499 F.2d 467 (D.C. Cir. 1974) with 29 C.F.R. § 1990.143(b) (1980). See also Delaney Amendment 
to the Federal Food, Drug, and Cosmetics Act, 21 U.S.C. § 348(c)(3)(a) (1976). 

238. No. 75-1209 (D.D.C. Sept. 15, 1976). See text accompanying notes 81-88 supra. 

239. No. 75-1209, slip op. at 10. 

240. Response on file with the author. Similarly, two-thirds of the agencies responding to a 
1977 survey favored uniform, government- wide criteria for fee waivers, though not all favored 
binding criteria. 1980 Senate Subcomm. Report, supra note 8, at 85. It is surprising that so 
many agencies recognize the desirability of having more detailed criteria, yet so few agencies have 
developed such guidance in their regulations. It is unknown whether this is because of uncertainty 
about their authority to do so or because of a lack of time to take on an additional task in a busy 
office. 
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cials themselves can insist that their regulations be made more specific. 
In the final analysis, the courts have the power to force the agencies to 
spell out their policies in regulations. This is essentially what the 
Supreme Court did in Morton v, Ruiz?^^ 

Even if agencies promulgate regulations that spell out normal 
agency policy toward various types of requests, there will be a need to 
apply the policy to specific cases and to interpret it in borderline situa- 
tions. The most important reform needed in the deciding of individual 
cases is a requirement that agencies give adequate explanations of their 
reasons for reaching particular decisions.^"^^ Armed with an explana- 
tion, the unsuccessful requester may abandon the attempt to obtain 
documents, offer to the agency additional evidence of his purpose, or 
litigate on the basis of the request and the explanation of denial. With- 
out such explanations, the likelihood of arbitrary and inconsistent deci- 
sions increases. 

If an agency does a thorough job of spelling out entitlements or 
presumptions in regulations, the need for making available an indexed 
file of its decisions is probably not preeminent, for the decisions would 
no longer be the primary source of agency policy. Keeping the appeal- 
level decisions in an indexed file, however, would undoubtedly be use- 
ful both to requesters and to the agency personnel deciding cases. If an 
agency does not establish glear policy in regulations, it must be as- 
sumed that its fee-waiver policy is the cumulative product of its deci- 
sions on individual requests — ^that is, its precedents. As such, all 
decisions must be kept in an accessible file, indexed so that the agency 
and potential requesters can discern the agency's policies. Permitting 
agencies to abstain from both categorical regulations and indexing of 
individual decisions is either an endorsement of the disfavored notion 
of having "secret law" or a rejection of the position that agencies 
should have policies on fee waivers. 

B. Substantive Issues, 

1. Requests Entitled to Waiver Under the Public- Benefit Test . Agen- 
cies must use their regulations to amplify the public-benefit test by set- 
ting forth the various categories of requests that will normally be 
entitled to or ineligible for fee waivers. 

The purpose and legislative history of the Freedom of Information 
Act point to two groups of requesters whose fees should generally be 

241. See text accompanying notes 68-73 supra. 
1^1. See text accompanying notes 37-41 supra. 
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waived.^"*^ The first group consists of journalists, scholars, and authors. 
These persons confer a public benefit by disseminating information to 
others, thereby multiplying the benefit obtained from a single release of 
documents. 

The second group of requesters generally entitled to fee waivers is 
persons making requests for nonprofit purposes. Granting fee waivers 
to requests made for nonprofit purposes encourages participation in the 
governing process by those without a direct economic motivation to do 
so. Circular No. A-25, the Administrative Conference study, the 1972 
House Report, and the Department of Transportation regulation, 
which Congress relied on in enacting the fee-waiver provision, all iden- 
tified requests for nonprofit purposes as deserving of fee waivers.^^^ 

There are strong reasons for also entitling indigents to fee waivers. 
The 1974 Senate bill included a provision for mandatory fee waivers by 
all agencies for requests by indigents.^'*^ The Conference Committee 
omitted the provision, noting in its report that it did not intend to imply 
that agencies should charge fees to indigents, but that the question of 
waivers to indigents should be a matter for individual agency determi- 
nation.^"*^ The purpose of the FOIA, to provide citizens with access to 
government records, supports granting fee waivers to indigents be- 
cause, whereas denying a non-indigent's fee-waiver request merely de- 
termines that he will bear the cost of access to agency records, denying 
an indigent's fee-waiver request determines that he will have no access 
to the agency records at all. A fee waiver for indigents would thus help 
advance the FOIA*s basic purpose. 

2. The Role of Cost. An examination of the fee-waiver provi- 
sion's legislative history revealed no congressional intent that agencies 
be allowed to balance the cost of a document search against the public 
benefit provided by the search in deciding whether to waive fees.^"*^ A 

243. The Department of Justice is moving in the direction of recognizing these same groups as 
proper recipients of fee waivers. The Attorney General's 1981 Memorandum identified "repre- 
sentatives of the news media or public-interest organizations and historical researchers" as catego- 
ries of requesters who should "ordinarily" receive consideration and recommended that waivers 
be granted "generously." Attorney General's 1981 Memorandum, supra note 54, at 1-2. 

244. See text accompanying notes 130-53 supra. Tax-exempt status should not be the determi- 
nate for fee-waiver eligibility. Many small, local groups may not have such status because of the 
paperwork involved in obtaining it. In addition, tax-exempt status is denied groups that devote a 
substantial ]X)rtion of their activities to influencing legislation, yet influencing legislation is just as 
likely to benefit the public as infiuencing an agency's regulatory or procurement policies. See note 
266 infra. 

245. See text accompanying note 162 supra. 

246. See text accompanying note 163 supra. 
2A1. See text accompanying notes 199-229 supra. 



FOIA FEE WAIVERS 67 

balancing approach seems attractive because of the fear that fee- waiver 
requesters would otherwise impose high costs and unreasonable de- 
mands on agency personnel and resources. Allowing an agency to de- 
cide how many documents to give out for free, however, makes 
favoritism and arbitrary discrimination possible. For example, an 
agency might grant waivers to nonprofit groups that support its posi- 
tions or to friendly journalists, and deny waivers to those who oppose 
its pohcies.^"*^ To analyze this dilemma, we must consider both the 
probable impact of waiving fees for voluminous requests and the feasi- 
bility of imposing constraints on requesters other than the charging of 
fees for documents. 

A recently completed Department of Justice study concluded that 
the cost to the federal government of administering the FOIA is nearly 
$48 million per year.^^^ Fees cover only a small portion of costs, in part 
because of the congressional limiting of fees to the "direct costs of . . . 
search and duplication. "^50 7^^ government collected only $1.5 mil- 
lion in fees in 1978, leaving $46.5 million uncollected.^^* Because re- 
quests for fee waivers accompany only one or two percent of FOIA 
requests,^^^ current costs are largely due to requests by those obtaining 
private benefit from the FOIA — businesses, for example. The 1980 
Senate Subcommittee Report recommended that "agencies should not 
refuse to waive fees for the indigent, the media, scholars and non-profit 
groups, in order to recoup their costs due to excessive business use of 
the Act, an agency practice which has been alleged by some reques- 
ters."^^^ If the cost of the FOIA is a critical concern, it is for Congress 
to amend the statute to allow for greater recoupment of costs from pri- 

248. See note 22 supra. 

249. The study, conducted by questionnaire to the agencies in 1979 from the Office of Infor- 
mation Law and Policy (OILP), has not been published. The figures are contained in Office of 
Information Law and Policy, Best Estimates of Costs of Administering FOIA During Calendar 
Year 1978 (July 17, 1979) (unpublished draft). See also Office of Information Law & Policy, 
U.S. Dep*t of Justice, FOIA Update, Winter, 1980, at 1. The figures are estimates, and the 
General Accounting Office has in the past noted that the lack of systematic and consistent collec- 
tion of cost data by agencies, and the fact that some documents would be provided even in the 
absence of the FOIA, are variables that "limit the validity" of the cost estitnates. See GAG, Data 
on Privacy Act and Freedom of Information Act Provided by Federal Law Enforcement Agencies 
(LCD-78-n9) at 2 (June 16, 1978). 

250. 5 U.S.C. § 552(a)(4)(A) (1976). See the discussion of Long v. IRS, 596 F.2d 362 (9th Cir. 
1979), cert, denied, 446 U.S. 917 (1980), in the text accompanying notes 221-25 supra. 

25 1 . Office of Information Law and Policy, Best Estimates of Costs of Administering FOIA 
During Calendar Year 1978 (July 17, 1979) (unreleased draft). See note 249 supra. 

ISl. See Appendix I infra, 

253. 1980 Senate Subcomm. Report, supra note 8, at 52 n.63. 
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vate-benefit requesters,254 not for agencies to deny fee waivers to pub- 
lic-benefit requesters. 

Concern about the cost of fee waivers is also directed at the impli- 
cations of granting a categorical right to fee waivers regardless of 
amount for certain types of requests. Because the demand for free 
goods is unlimited, the argument goes, charging fees is necessary to 
discourage requesters from filing unlimited requests. Undoubtedly, 
some persons would ask for more documents than they need or could 
use if no costs were associated with such requests. Other persons, how- 
ever, would obtain fewer documents than they need if large-volume 
FOIA requests could not receive fee waivers. If these persons would 
have used the documents to benefit the general public, the public would 
consequently lose these benefits, such as the benefits of thorough histor- 
ical research. 

To provide needed documents in public-benefit requests, while 
preventing such requests from imposing unlimited costs on the agen- 
cies, a compromise is needed. A system of partial entitlement and par- 
tial presumption of entitlement would be a workable compromise. 
Fees for journalists, scholars, nonprofit groups, and indigents would 
automatically be waived up to a particular amount. This amount 
would be higher than the fee threshold set for cases in which the cost of 
collecting a fee exceeds the fee.^^^ Above this higher pubhc-benefit 
threshold, the requester would be presumed to be entitled to a waiver, 
but the agency could rebut this presumption by showing that the re- 
quest was not benefiting the public because it was frivolous or for pri- 
vate purposes.256 

3. Reduction versus Waiver, A final problem is the reduction of 
fees. The concept of a partial reduction, rather than a complete waiver, 
appears to be an artifact remaining from the time when fee waivers 
were permissive under the lOAA rather than mandatory under the 
post- 1974 FOIA.257 The discretion to grant a reduction rather than a 
waiver contains a strong potential for abuse, particularly when inter- 
preted to vest "complete" discretion in an agency. This power could 

254. The danger with such a change, however, is that the financial barriers to deserving re- 
questers who are wrongfully denied waivers would be even higher than at present. 

255. Fee thresholds are discussed at note 25 supra and accompanying text. 

256. If constraints besides these are needed, one possibility is to impose costs on requesters in 
a form other than fees. For example, a public-benefit requester, might be required to spend not 
money but effort in inspecting documents in a convenient office if the requester asked for excep- 
tionally voluminous amounts of material under a broad, vaguely worded request. This alternative 
could be abused, however, if applied to large quantities of documents. 

257. See note 209 supra and text accompanying notes 130-34 supra. 
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undermine whatever fee-waiver policy is adopted. No sound, logical 
basis exists to guide an agency in determining the proper amount of a 
fee reduction. The Central Intelligence Agency's FOIA officer, discuss- 
ing with the author the agency's initial policy of reducing fees for some 
requests and waiving them for others, and the agency's later tendency 
to waive all fees or none, said: "A request is either in the public benefit 
or it is not."25^ Similarly, the Attorney General's 1981 Memorandum 
advised agencies that "in all appropriate cases, complete rather than 
partial waivers should be granted."^^^ The lack of a workable standard 
increases the potential for abuse and suggests that fee reductions have 
no place in a public-benefit fee-waiver system. 

C. Summary of Recommendations . 

The recommendations that follow are intended to reflect the pre- 
ceding discussion. Rather than being broadly-worded statements with 
no more specificity than the wording of the public-benefit test itself, the 
recommendations are quite specific. 

(1) Individual agencies should amend their FOIA regulations to 
provide that: 

(a) Nonprofit groups, journalists, scholars, authors, other non- 
commercial researchers, and indigents ("eligible requesters") shall al- 
ways receive documents free of charge up to 2500 pages and 8 hours 
search time.^^*^ Other requesters shall receive documents for free up to 
250 pages and one hour search time.^^* 

258. Telephone conversation with Acting Information and Privacy Coordinator (Mar. 28, 
1980). 

259. Attorney General*s 1981 Memorandum, supra note 54, at 2. 

260. This recommendation, like most of the previous discussion of what satisfies the public- 
benefit test, is based on who the users of the documents are, rather than on the use to which they 
will put the documents {e.g. , "journalists" rather than "journalistic purposes"). The Administra- 
tive Conference study discussed the possibihty of a policy that would base waiver decisions on the 
intended use in each case, but concluded that such a policy would probably be unworkable in 
actual practice. See text accompanying note 145 supra. Consequently, the study suggested that 
fees for search and copying should be based on the identity of the requester. Gianella, supra note 
5, at 259, reprinted in 1974 SOURCE Book, supra note 5, at 338. Nevertheless, some agencies may 
believe that an identity-of-requester approach leaves the door open to abuses. The recommenda- 
tion could be modified (except as to indigents) to provide that an agency may deny a waiver if it 
determines that the requester intends to use the requested documents for wholly private purposes 
rather than for the purposes normally signified by the requester's status as a journalist, nonprofit 
group, or other eligible requester. 

26 1 . The threshold for ordinary (private-benefit) requesters has been set at 250 pages and one 
hour of search time because some agencies have recently set similar levels in the belief that below 
this point the costs of collecting and processing a payment exceed the amount of the payment. 
The recommendation sets the threshold for the specific categories of requesters identified through- 
out the legislative history at ten times that of ordinary requesters, based in part on such a ratio 
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(b) Eligible requesters shall generally receive documents that 
they request in excess of 2500 pages and 8 hours search time unless the 
agency determines that the requester's purpose is commercial, 
financial, or clearly frivolous. 

(c) Eligibility shall be considered established without a specific 
request for waiver if the agency can determine such status from the 
FOIA request filed. 

(d) Requesters other than nonprofit groups, joumahsts, scholars, 
authors, other noa-commercial researchers, or indigents, whose pro- 
posed use of documents in a specific request can be determined prima- 
rily (not necessarily entirely) to benefit the general public, shall also be 
considered "eligible requesters." 

(e) Any question of eligibility shall be resolved by telephone if 
possible and in the requester's favor when uncertainty remains. 

(f) If an agency employee decided to deny a request for a fee 
waiver because of the lack of eligibility of a requester, or to deny a 
waiver request for documents in excess of 2500 pages because of the 
requester's commercial, financial, or clearly frivolous purposes, a writ- 
ten decision shall be issued containing specific reasons for denying the 
fee waiver. Each argument a requester raises in writing shall be consid- 
ered and answered with specificity and not merely by reciting the words 
of the statute, the criteria of the 1975 Attorney General's Memoran- 
dum, a list of "factors considered," or any other conclusory formula- 
tions. The agency shall, in each case of denial, provide the requester 
with a copy of the agency's regulations and inform the requester of the 
provision for appeal. 

(g) The agency shall provide for fee-waiver appeals and keep 
copies of appeal decisions available for the reference of agency employ- 
ees and the public. The decisions shall be indexed for convenient use. 
The agency's regulations shall inform the public of the location of these 
files and copies of the files shall be provided to any fee-waiver re- 
quester free of charge upon demand.^^^ 

(2) Procedural steps may be imposed on voluminous requests 
(those portions of requests over 5000 pages) by eligible requesters if the 
agency is convinced that the request lacks specificity that the procedu- 
ral steps can rectify. Requesters may be required to list specific docu- 

found in one agency*s policies. See Federal Trade Commission, Staff Bulletin 79-2 (Nov. 21, 
1978). 

262. One might object that the cost of providing such decisions could be excessive, but this 
article has shown that there are few appeal decisions on fee waivers, as a rule. In any case, fee 
waivers are also appropriate for such documents. If the cost of providing appeal decisions became 
excessive, agencies could at a later time restrict this provision for automatic free copies. 
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ments for that portion of a request exceeding 5000 pages, rather than 
obtaining a waiver under a request that simply asks for "all docu- 
ments" in a certain category. The agency shall impose such a require- 
ment only if it makes the category of documents available to the 
requester for inspection at a federal office of the requester's choice or 
pays transportation expenses for the requester to view the documents 
where they are normally located. 

(3) Individual agency regulations should not include any of the 
following criteria, and should explicitly tell agency employees not to 
adopt them, in their decision-making: 

(a) A balancing test involving the costs to the agency. 

(b) A requirement that inspection of documents substitute for a 
waiver of copying fees. 

(c) A requirement for detailed written statements from eligible 
requesters.^^^ 

(d) A provision for reduction, rather than waiver, of fees for eli- 
gible requesters. 

(4) The Department of Justice should adopt regulations setting 
forth the concepts in recommendations (1), (2), and (3) as guidelines 
and should refuse to defend agencies that fail to adopt binding provi- 
sions in their own regulations. 

(5) The President should consider issuing an executive order re- 
quiring all federal departments and agencies to comply with the provi- 
sion in recommendations (1), (2), and (3). 

V. Conclusion 

The Freedom of Information Act has never reached its full poten- 
tial of providing "adequate information to evaluate federal programs 
and formulate wise policies" and of preventing government institutions 
from becoming "unresponsive to public needs."^^'* Under current 
agency regulations, search fees and copying charges can "effectively 
deny"^^^ access to agency documents by the press, scholars and histori- 
ans, nonprofit public-interest groups, and indigents, though such fees 

263. Some agencies, like the General Services Administration, have imposed such require- 
ments. See 46 Fed. Reg. 8513, 8516 (1981) (to be codified in 41 C.F.R. § 105-60.305-4). This 
seems inconsistent with the FOIA*s purpose of making documents readily available to the general 
public, not just to those who read the Code of Federal Regulations and who can afford to corre- 
spond with the agency for several weeks. If an agency has doubts about a particular requester's 
eligibility, it should use the toll-free Federal Telecommunications System telephone line to clear 
them up, as proposed in recommendation (l)(e). 

264. Soucie v. David, 448 F.2d 1067, 1080 (D.C. Cir. 1971). 

265. 1972 House Report, supra note 3, at 57, reprinted in 1975 Source Book, supra note 3, 
at 64. See note 6 supra and text accompanying notes 208-09 supra. 
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have little eflfect on persons with the financial incentives, motives, or 
means to obtain agency documents. The goals of the FOIA are frus- 
trated when persons who want to use the Act primarily to stimulate 
research, public debate, political participation, or nonprofit action are 
discouraged from obtaining needed information because of fees levied 
without adequate controls on individual employee discretion. ^^^ As a 
result, the promise of "freedom" of information remains unfulfilled for 
many whom the original Act and the 1974 amendments were intended 
to help. 



266. Public benefit results when information is obtained that helps citizens "in making vital 
political choices." Fenster v. Brown, 617 F.2d 740, 744 (D.C. Cir. 1979) (quoting Blue v. Bureau 
of Prisons, 570 F.2d 529, 534 (5th Cir. 1978)). 
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Number of 


Number of 


Percentage of FOIA 

Requests Involving 

Fee-Waiver 




FOIA 


Fee-Waiver 


Requests 


Agency 


Requests 


Requests 


% 


ACTION 


88 


7 


8 


Central Intelligence Agency 


1,608 


36 


2 


Commerce/Nat'l Oceanic & Atmospheric 
Admin. 


120 


3 


3 


Consumer Prod. Safety Common 


4,000 


3 


.1 


Defense/ Defense Communications Agency 


97 


3 


3 


Defense/Defense Logistics Agency 


3,831 


69 


2 


Equal Employment Opportunity Comm'n 


293 


8 


3 


Environmental Protection Agency 


4,223 


81 


2 


Export-Import Bank 


64 


5 


8 


Fed. Energy Regulatory Comm'n 


82 


3 


4 


Fed. Reserve Sys. 


4,710 


11 


.2 


Fed. Trade Comm'n 


1,154 


59 


5 


Gen. Servs. Admin. 


1,861 


124 


7 


HEW/Social Security Admin. 


817 


8 


I 


HEW/Food & Drug Admin. 


32,852 


51 


.2 


HEW/Secretary 


492 


39 


8 


HUD 


12,175 


800 


7 


Nat*l Science Foundation 


127 


I 


1 


Nat'l Transp. Safety Bd. 


95 


I 


1 


Nuclear Regulatory Comm'n 


644 


120 


19 


Occupational Safety & Health Review 
Comm'n 


30 


4 


13 


Office of Management & Budget 


135 


7 


5 


Securities & Exchange Common 


1,288 


48 


4 


DOT/Secretary 


300 


13 


4 


USDA/Fed. Grain Inspection Serv. 


27 


1 


4 


USDA/Food & Nutrition Serv. 


165 


12 


7 


,USDA/Food Safety & Quality Serv. 


378 


24 


6 


USDA/Personnel 


55 


1 


2 


USDA/Rural Elec. Admin. 


274 


2 


1 


TOTAL 


71,985 


1,544 


2.1% 
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APPENDIX II 

AGENCY REGULATIONS GOVERNING FEE-WAIVER 

ELIGIBILITY FOR CERTAIN CLASSES 

OF REQUESTERS 

Government Agencies: 
Regulations creating eligibility. 

Commission on Civil Rights: 45 C.F.R. § 704.1 (e)(2)(iii) (1979) (may 
waive for federal agency, foreign government, or international governmental 
organization); 45 C.F.R. § 704.1(e)(2)(ii) (1979) (may waive for state or local 
government agency). 

Department of the Army: 32 C.F.R. §518.19 (1979) (charges may be 
waived for state or local government, in the interest of the program). 

Department of the Air Force: 32 C.F.R. § 813.1(b)(2) (1979) (may waive 
where payment by state or local government "would not be consistent with 
traditional policy of Air Force or Federal support of the customer's en- 
deavor"). 

Department of the Navy: 32 C.F.R. § 701.40(c) (1979) (may waive for 
state or local government, in the interest of the program). 

Defense Nuclear Agency: 32 C.F.R. § 281.9(e)(l)(ii) (1979) (same as the 
Department of the Navy). 

Defense Logistics Agency: 32 C.F.R. pt. 1285, app. A, Waiver of fees, l.b 

(1979) (same). 

Federal Communications Commission: 47 C.F.R. § 0.465(c)(3) (1979) 
(the FCC has contracted out the right to make copies to a commercial firm but 
"has reserved the right to make copies of its records for its own use or for the 
use of other agencies of the U.S. Government"). 

Federal Energy Regulatory Commission: 18 C.F.R. § 3.8(b) (1980) (fees 
may be waived for government agencies). 

Foreign Claims Settlement Commission: 45 C.F.R. § 503.14(d) (1979) 
(may waive for "government agency"). 

Department of the Interior: 43 C.F.R. § 2.19(c)(3)(iv) (1979) (may be 
waived for state, local, and foreign governments and public international orga- 
nizations, when to do so would be an appropriate courtesy or when "to do so 
will help to accomplish the work of the Department"). 

International Boundary and Water Commission: 22 C.F.R. § 1 102.4(0 

(1980) (may waive for foreign governments and other agencies). 

National Credit Union Administration: 12 C.F.R. § 720.5(e) (1980) (may 
waive for a member of Congress or for a federal, state, or local governmental 
entity). 

Small Business Administration: 13 C.F.R. § 102.6(d) (1980) (will be 
waived when to do so is not an undue burden and the request is from a fed- 
eral, state, or local government organization). 

Department of State: 45 Fed. Reg. 58,108, 58,110-11 (1980) (to be codi- 
fied in 22 C.F.R. § 171.13(e)(2)) (may waive for foreign governments and 
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Other governmental agencies when it would "promote the objectives of the act 
and of the Department*'). 

Regulations creating a presumption of entitlement'. 

Department of Agriculture: 7 C.F.R. pt. 1, subpt. A, app. A, § 4b(2) 
(1980) (documents shall be furnished without charge to federal agencies if 
quantities are "reasonable in number"). 

Federal Trade Commission: 16 C.F.R. § 4.8(c)(1) (1980) (determination 
of waiver will ordinarily not be made unless the requester is a government 
agency). 

Nuclear Regulatory Commission: 10 C.F.R. § 9.14a(a)(2) (1980) (will be 
waived for a federal, state, local, international or foreign agency or govern- 
ment when to do so would be an appropriate courtesy). 

Department of Treasury: 31 C.F.R. § 1.6(d)(2) (1980) (will "normally" be 
waived for federal, state, or foreign governments, international government 
organizations, and local governmental agencies). 

Internal Revenue Service: 26 C.F.R. § 601.702(f)(2)(ii)(B) (1980) ("Nor- 
mally, no charge will be made for providing records to Federal, state or for- 
eign governments, international governmental organizations, or local 
government agencies of offices thereof). 

Veteran's Administration: 38 C.F.R. § 1, 444(d) (1979) (will be waived for 
federal, state, and local governments when VA, veterans, beneficiaries, or gen- 
eral public "has a substantial interest in the purpose for which the service is 
requested"). 

Regulations creating entitlement \ 

Department of Commerce: 15 C.F.R. § 4.9(b)(1) (1980) ("fees payable 
... do not apply" to federal agencies, federal courts, congressional commit- 
tees or subconmiittees, General Accounting Office, or Library of Congress). 

Defense Communications Agency: 32 C.F.R. § 287.5 (1979) ("Exceptions 
to charging fees" include state or local government). 

Delaware River Basin Commission: 18 C.F.R. § 401.101(a) (1979) ("No 
fees shall be charged" where the requester is a congressional committee or 
subcommittee, the GAO, an agency of a signatory party, a court, or a state or 
local government). 

Environmental Protection Agency: 40 C.F.R. § 2.120(a)(6), (7) (1980) 
("No charge shall be made" where the requester is a house of Congress, a 
congressional committee or subcommittee ("unless the records are requested 
for the benefit of an individual Member of Congress or for a constituent") or a 
federal agency). 

Food and Drug Administiration: 21 C.F.R. § 20.43(a)(2), (3), (4) (1980) 
("No i^t% shall be charged" where the requester is a congressional committee 
or subcommittee, the GAO, a federal agency, or a federal court); 21 C.F.R. 
§ 20.43(a)(5) (1980) ("No fee shall be charged" where the requester is a for- 
eign, state, or local government or agency, when the waiver is "in the public 
interest" and "the objectives of the act and the agency will be promoted"). 
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National Mediation Board: 29 C.F.R. § 1208.6(b)(l)(ii) (1979) ("No fee 
shall be charged" if the requester is a congressional committee or subcommit- 
tee, a federal court, a federal agency, or the GAO). 

Department of Transportation: 49 C.F.R. § 7.97(b) (1979) ("No fee is 
charged" when the requester is a member of Congress requesting information 
"for his official use"; is a state, territory, possession, county, or municipal gov- 
ernment or agency; is a court when the information will be a substitute for 
personal appearance by an officer or employee of the Department; is a foreign 
government or agency, or an international organization). 

Indigents: 

Regulations creating eligibility. 

Some regulations state that an agency "may waive" fees for indigents: 

Foreign Claims Settlement Commission: 45 C.F.R. § 503.14(d) (1979). 

National Mediation Board: 29 C.F.R. § 1208.6(b)(2)(i) (1979) ("within 
the discretion of the agency"). 

Postal Service: 39 C.F.R. § 265.8 (1979) (may waive up to $25 when the 
fee would be an "undue hardship or inconvenience [to] the requester"). 

Federal Home Loan Bank Board: 12 C.F.R. § 505.4(e)(5) (1980) (author- 
ized to waive to prevent "unnecessary hardship"). 

Federal Home Loan Mortgage Corporation: MC 77-3, \ E(ii) (same as 
above). 

Interstate Commerce Commission: 49 C.F.R. § 1001.4 (1979) ("undue 
hardship"). 

Other regulations require the request to have a "significant" or "strong" 
"public interest justification": 

Federal Mediation and Concihation Service: 29 C.F.R. § 1401.36(d)(1) 
(1979). 

Food and Drug Administration: 21 C.F.R. § 20.43(b) (1980) ("verified 
petition"). 

Department of Labor: 29 C.F.R. § 70.67 (1980). 

Other regulations further restrict eligibility by explicitly requiring that the 
request not be a burden on agency resources: 

Department of Commerce: 15 C.F.R. § 4.9(b)(4) (1980) (fees will not be 
charged for an indigent when his request has a strong public-interest justifica- 
tion, and "agency resources permit a waiver"; indigency is a lack of "income 
or resources sufficient to pay the fees involved"). 

Commission on Civil Rights: 45 C.F.R. § 704.1(e)(3)(i) (1979) (fees will 
be waived for indigents when a waiver "would not constitute an unreasonable 
expense to the Commission"; the Commission requires a "signed statement" of 
indigency). 

Department of State: 45 Fed. Reg. 58,108, 58,1 1 1 (1980) (to be codified in 
22 C.F.R.§ 171.13(e)(4)). 

Department of Treasury: 31 C.F.R. § 1.6(d)(i) (1980) (fees wiU be waived 
for indigents where to do so is not an "unreasonable burden"; the Treasury 
requires written demonstration of indigency "under penalty of perjury" and 
eligibility for food stamps or similar federal assistance). 
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Small Business Adminisiration: 13 C.F.R. § 102.6(d) (1980) (waiver for 
"low income person" or "financial hardship" where the request will not im- 
pose "undue burden or expenses" on the agency). 

Finally, one recently promulgated regulation implies that a requester may 
get a waiver if it would "meet the needs of indigent persons or relieve substan- 
tial personal hardship": 

General Service Administration: 46 Fed. Reg. 8513, 8516 (1981) (to be 
codified in 41 C.F.R. § 105-60.305-4(b)). 

Regulations creating a presumption of entitlement: 

Department of Energy: 10 C.F.R. § 1004.9(a)(l)(iv) (1980) (fees shall be 
charged "unless" the FOIA oflicer "determines" that waiver is in the pubhc 
interest; "[s]uch a determination shall ordinarily not be made unless" there 
will be primarily public benefit; in making such determination, FOIA officer 
"may consider" various factors, including indigency). 

Federal Trade Commission: 16 C.F.R. § 4.8(c)(1) (1980) (similar to 
above). 

Department of Justice: 28 C.F.R. § 16.9(a) (1979) (similar to above). 

Regulations creating entitlement: 

Legal Services Corporation: 45 C.F.R. § 1602.13(b)-(c) (1979) (will waive 
all fees under $25 for an indigent; may waive fee over $25 for an indigent; will 
not charge fees under $6.50 for other persons). See text accompanying note 26 
supra, 

A category for indigency has been in some agency regulations since at 
least 1973, when the Department of Justice added a fee-waiver provision to its 
regulations on search and copying fees and included the provision for indi- 
gents (before passage of the 1974 amendments to the FOIA). Compare 28 
C.F.R. § 16.9 (1973) with 28 C.F.R. § 16.4 (1970). 

Nonprofit Groups: 

Regulations creating eligibility: 

The following major departments, containing several dozen agencies, 
have regulations stating that fees "may" be waived "[w]here the recipient is 
engaged in a nonprofit activity designed for the public safety, health, or wel- 
fare": 

Department of Agriculture: 7 C.F.R. pt. 1, subpt. A, app. A, § 4a(3) 
(1980). 

Department of the Air Force: 32 C.F.R. § 813.1(b)(1) (1978) (must be 
"actively promoting the public safety, health, or welfare, and the national in- 
terest"). 

Department of the Army: 32 C.F.R. § 518.19 (1979), 

Department of the Navy: 32 C.F.R. § 701,40(c)(l)(i) (1980). 

The above provision's lineage can be traced back, through regulations of 
the Department of Transportation adopted in 1972, to OMB Circular No. A- 
25 of 1959. 49 C.F.R. § 7.7(c) (1979), 37 Fed. Reg. 6317-18 (1972); OMB Cir- 
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cular No. A-25, reprinted in 1973 Senate Hearings, supra note 132, at 468-70 
app. See the discussion in the text accompanying notes 132-39, 142 supra. 

The following state that fees *'may" be waived for "nonprofit groups" and 
"public interest groups": 

Commission on Civil Rights: 45 C.F.R. § 704.1(e)(2)(ii) (1979) ("General 
Counsel may in his/her discretion, waive fees" where payment by nonprofit 
group "would not be in the general public interest"). 

Environmental Protection Agency: 40 C.F.R. § 2.120(d) (1980) (fees may 
be waived; waiver "shall be considered (but need not necessarily be granted) 
in connection with each request . . . from a public interest group"). 

Department of the Interior: 43 C.F.R. § 2.19(c)(3)(iii) (1979) (fees may be 
waived for a nonprofit organization "having an official voluntary or coopera- 
tive relationship with the Department to assist the . . . organization in its 
work with the Department"). 

Regulations creating a presumption of entitlement : 

Department of Defense: 45 Fed. Reg. 80,502, 80,513 (1980) (to be codi- 
fied in 32 C.F.R. § 286.60(b)(3)(iv)) (waiver is "likely to be warranted" for a 
"nonprofit public interest group" if the subject is "known to be of wide public 
interest" and it "can be considered as primarily benefiting the general pub- 
lic"). 

Defense Nuclear Agency: 32 C.F.R. § 291.9(e)(l)(i) (1979). 

Defense Logistics Agency: 32 C.F.R. pt. 1285, app. A, Waiver of fees, La 
(1979). 

Department of Energy: 10 C.F.R. § 1004.9(a)(l)(iii) (1980) (fees will be 
\charged unless the request is in the public interest; the agency may consider 
Viteria including the "status of the requester as a representative of a bona fide 
public interest group"). 

Small Business Administration: 13 C.F.R. § 102.6(d) (1980) (fees "will be 
waived" when they impose no undue burden on the agency and when the 
waiver is for public rather than private benefit, "as will be the case with certain 
requests" from nonprofit groups). 

Department of Transportation: 49 C.F.R. § 7.97(c) (1979) (waiver "will" 
be granted if determined to be in the public interest; "[e]xamples of requests 
that may fall within this paragraph are reasonable requests from [nonprofit 
groups]") (covers several agencies). 

Regulations creating entitlement'. 

Defense Communications Agency: 32 C.F.R. § 287.5 (1979) ("Exceptions 
to charging fees are as follows: ... if the requester is engaged in a nonprofit 
activity designed for public health, safety, or welfare . . ."). The same regula- 
tion conditions waivers to nonprofit groups on whether the group primarily 
benefits the general public — a more discretionary approach. The Forest Serv- 
ice has recently adopted a revision to its manual that grants automatic waivers 
up to $50 for any nonprofit group; the Federal Trade Commission has a simi- 
lar, but unpublished, policy granting waivers up to $100. See note 26 supra 
and accompanying text. 
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One other agency takes a completely opposite tact and strongly discour- 
ages the granting of waivers on the basis of nonprofit status alone: 

Defense Contract Audit Agency: 32 C.F.R. § 290.25(d)(1) (1979) ("[T]he 
identity or tax status of the requester ... is not persuasive grounds for grant- 
ing a waiver"); 32 C.F.R. § 290.25(d)(2) (1979) ("Fee waivers shall be decided 
on case-by-case evaluation. Blanket waivers for specific individuals or organi- 
zations will not be granted"). This latter regulation has apparently been su- 
perseded by a new department regulation that encourages waivers for 
nonprofit groups. 45 Fed. Reg. 80,502, 30,513 (1980) (to be codified in 32 
C.F.R. § 286.60(b)(3)(iv)). It is unknown, however, whether the agency has 
implemented the new department regulation and repealed its own regulation. 

News Media 

Regulations creating eUgibiiity, 

Environmental Protection Agency: 40 C.F.R. § 2.120(d) (1980) (same as 
EPA's provision for public-interest groups). 

Department of the Interior: 43 C.F.R. § 2.19(c)(3)(i) (1979). 

Veterans Administration: 38 C.F.R. § 1.555(f)(1) (1979). 

The Internal Revenue Manual 1272, 1 Int. Rev. Man.— Adm. (CCH) ch. 
500, \ 512(2) (1979), singles out the news media as a category for which the 
Internal Revenue Service "may" waive fees when to do so is in the "public 
interest," although IRS regulations make no special mention of the news me- 
dia. 

Regulations creating a presumption of entitlement: 

Department of Defense: 45 Fed. Reg, 80,502, 80,513 (1980) (to be codi- 
fied in 32 C.F.R. § 286.60(b)(3)(iii)) (waiver is "likely to be warranted" when 
the records are for a "news media requester" if requests are "reasonable in 
scope and frequency"). 

Defense Nuclear Agency: 32 C.F.R. § 291.9(e)(l)(iv) (1979) ("reasonable 
number of records," but probably superseded by department regulation). 

Defense Logistics Agency: 32 C.F.R. pt. 1285, app. A, Waiver of fees, l.d 
(1979) (same as above). 

Department of Energy: 10 C.F.R. § 1004.9(a)(l)(ii) (1980) (same as the 
department's provision for public-interest groups). 

Small Business Administration: 13 C.F.R. § 102.6(d) (1980) (same as the 
SBA's provision for nonprofit activities). 

The origin of specific fee- waiver provisions for news media was a 1971 
recommendation of the Administrative Conference. See text accompanying 
note 143 supra. 

Regulations creating entitlement'. 
None. 

Historians, Scholars, Authors, Universities: 
Regulations creating eligibility: 
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International Boundary and Water Commission: 22 C.F.R. § 102.4(f) 
(1980) ("materials may be furnished without charge . . . to . . . non profit 
educational organizations"). 

Regulations creating a presumption of entitlement'. 

Department of Energy: 10 C.F.R. § 1004.9(a)(I)(v) (1980) (same provi- 
sion for "historian or academician" as the department's provision for public- 
interest groups). 

Department of Transportation: 49 C.F.R. § 7.97(c) (1979) (examples of 
public benefit might be reasonable requests from "schools" and "students en- 
gaged in study in the field of transportation"). 

Most of these categories of requesters would also qualify for fee waivers 
under categories previously discussed for nonprofit "activities" or government 
agencies (including state universities). No regulation specifically mentions au- 
thors, but some authors could qualify under waivers for news media. The idea 
of recognizing eligibility for authors can be traced back to the study prepared 
for the Administrative Conference in 1971, see text accompanying note 143 
supra, whereas the recognition of schools and students first appeared in the 
1972 regulations of the Department of Transportation. 

Regulations creating entitlement. 
None. 

Others: 

In addition to the five categories listed above, three agencies have special 
waiver provisions for employees or former employees to obtain their own per- 
sonnel records: 

Environmental Protection Agency: 40 C.F.R. § 2.120(a)(5) (1980). 

Small Business Administration: 13 C.F.R. § 102.33(a) (1980). 

Department of Transportation: 49 C.^.R. § 7.97(b)(1) (1979). 

One agency has a provision for prospective employers seeking reference 
data on former agency employees, or for similar "estabhshed business cus- 
tom": 

Department of the Interior: 43 C.F.R. § 2.19(c)(3)(vi) (1979). 

One agency has a provision for grantees of the agency or persons per- 
forming a contract for the agency: 

Environmental Protection Agency: 40 C.F.R. § 2.120(a)(8) (1980). 

Two agencies may or will waive fees for persons seeking to obtain 
financial benefits to which they are entitled (such as veterans, employees, or 
those insured by the government): 

Department of the Interior: 43 C.F.R. § 2.19(c)(3)(vii) (1979). 

Department of State: 45 Fed. Reg. 58,108, 58, 11 1 (1980) (to be codified in 
22 C.F.R. § 171.13(e)(5)). 

Finally, one agency has a provision for persons defending themselves in a 
proceeding brought by the federal government: 

Small Business Administration: 13 C.F.R. § 102.6(d)(4) (1980) (when the 
waiver is not an undue burden on agency). 
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APPENDIX III 

SUMMARY OF FEE THRESHOLD POLICIES 

Table 1 lists those agencies that have no free services; Table 2 lists those 
agencies that charge fees only when the total search and copying cost reaches a 
certain threshold; Table 3 lists agencies with a fee threshold for searching; and 
Table 4 lists agencies with a fee threshold for copying. Not all the figures in 
Tables 1-4 are based on agency regulations: if an agency stated a higher figure 
in correspondence, that figure was used. 

Table 1 

Agencies with No Free Services 

ACTION 

Arms Control and Disarmament Agency 

Equal Employment Opportunity Comm'n 

Export-Import Bank 

Fed. Labor Relations Auth. 

Foreign Claims Settlement Comm'n 

Interstate Commerce Comm'n 

Natl Credit Union Admin. 

Natl Labor Relatioi^ Bd. 

Overseas Private Inv. Corp. 

Railroad Retirement Bd, 

Dep't of the Treasury 

Intl Communication Agency 

Water Resources Council 
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Table 2 
Agencies with Overall Fee Thresholds 



Agency 

Fed. Deposit Ins. Corp. 

Fed. Reserve Sys. 

Dep't of Agriculture 

Fed. Home Loan Bank Bd. 

Fed. Home Loan Mortgage Corp. 

Dep't of Justice 

Marine Mammal Common 

Nat'l Aeronautics & Space Admin. 

Postal Serv. 

Natl Mediation Bd. 

Office of Personnel Management 

Comm'n on Civil Rights 

Community Servs. Admin. 

Farm Credit Admin. 

Dep't of Health, Educ. & Welfare 

Food and Drug Admin. 

Small Business Admin. 

Social Security Admin. 

Central Intelligence Agency 

Legal Servs. Corp. 

Environmental Protection Agency 

Fed. Trade Comm'n 

Forest Serv, 

Law Enforcement Assistance Admin. 

Nat'l Oceanic & Atmospheric Admin. 

Nat'l Park Serv. 

Nuclear Regulatory Comm'n 

Rural Elec. Admin. 

Dep't of Transportation 

Nat'l Science Foundation 

Bureau of Mines 

Consumer Prod. Safety Comm'n 

Dep't of Energy 

Gen. Servs. Admin. 

Dep't of the Interior 

Dep't of State 

Dep't of Defense 



Amount 




(dollars) 


Automatic? 


2 


Yes 


2 


No 


3 


No 


3 


No 


3 


No 


3 


Yes 


3 
3 
3 


Ordinarily 
Ordinarily 
Yes 


4 


Yes ! 


5 


No 


5 


No 


5 

5 


Ordinarily 
Yes 


5 


Yes 1 


5 


Yes 


5 


Yes 


5 


Yes 


6 


Yes 


6.50 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


10 


Yes 


15 


Yes 


25 


Yes 


25 


Yes 


25 


Yes 


25 


Yes 


25 


No 


25 


No 


30 


Ordinarily 



FOIA FEE WAIVERS 



83 



Table 3 
Agencies with Search Fee Thresholds 



Agency 



Farm Credit Admin. 

Fed. Mediation & Conciliation Serv. 

Comm'n of Fine Arts 

Dep't of Justice 

Dep't of Labor 

Nat'l Science Foundation 

Council on Wage & Price Stabilization 

Administrative Conference 

Environmental Protection Agency 

Fed. Maritime Comm'n 

Gen. Servs. Admin. 

Dep't of Health, Educ, & Welfare 

U.S. Int'l Trade Comm'n 

Securities & Exch. Comm'n 

Social Security Admin. 

Agency for Int'l Dev. 

Fed, Communications Comm'n 

Dep't of Housing & Urban Dev. 

Internal Revenue Serv. 

Nat'l Security Council 

Nat'l Transp. Safety Bd. 

Office of Management & Budget 

Special Representative for Trade Negotiation 

Veterans Admin. 

Nuclear Regulatory Comm'n 

Tennessee Valley Auth, 

Dep't of Commerce 

Postal Serv. 

Civil Aeronautics Bd. 

Selective Serv. Sys. 



Amount 
(aU are automatic) 

1/4 hour 



1/2 hour 



1 hour 



4 hours 

$10 
$25 
Unlimited 
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Table 4 
Agencies with Copy Fee Thresholds 
Agency 
Council on Wage & Price Stabilization 
Nat'l Security Council 
Office of Management & Budget 
Special Representative for Trade Negotiation 
Commodity Futures Trad. Comm'n 
Internal Revenue Serv. 
Fed. Bureau of Investigation 
U.S. Int'l Trade Comm'n 
Dep't of Commerce 
Administrative Conference 
Occupational Safety & Health Review Comm'n 



Amount 


Automatic? 


3 pages 


Yes 


ft 


Yes 


ff 


Yes 


4 pages 


Yes 


10 pages 


Yes 


tf 


Yes 


150 pages 


Yes 


50 cents 


Yes 


$1 


No 


$2 


Yes 


$3 


Yes 



FEES UNDER THE FREEDOM OF INFORMATION ACT 

Russell B. Stevenson* 
Ao Introduetion 

lo Nature and Scope of the Study 

One of the principal difficulties with the operation of 
the Freedom of Information Act addressed by Congress in 
amending the Act in 1974 was the way in which agencies had 
used excessive fees charged to requesters as "an effective 
bureaucratic tool in denying information."^ The solution 
incorporated in the revisions to the statute was to impose 
stringent limitations on the size of the fees that agencies 
could collect and the manner in which they were assessed*^ 
The result has almost certainly not been what was 
anticipatedo First, the fees actually collected by agencies at 
present amount to only a minute fraction of the amount of 
fees that they are entitled to collect, even under the 
limitations of the existing law. Second, the FOIA has come 
to be widely used by businesses to gather information about 
the government and their competitors at public expense. 
Third, because agencies are not permitted by current law to 
retain fees they do collect,^ but are required to fund their 



♦Professor of Law, George Washington University 
JV House Comm. on Government Operations, Administration 
of the Freedom of Information Act, H.Rc Rep. No. 92-1419, 
92d Cong., 2d Sess., at p^ 8 (1972) (hereinafter cited as "1972 
House Report"), reprinted in Freedom of Information Act and 
Amendments of 1974 (Pub. L. No. 93-502) Source Book: 
Legislative History, Texts, and Other Documents, Joint 
Comm. Print 94th Cong., 1st Sess., at 1 (1975) (hereinafter 
cited as "1975 Source Book"). 
2/ 5 U.S.C. § 552(a)(4)(A)o 
V 31 U.S.C. § 484o 
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FOIA operations out of their operating budgets, they have 
little incentive to attempt to match their fees with their 
costs; they are unable to use FOIA fees to raise revenues that 
would put them in a better position to comply promptly and 
efficiently with public requests. Moreover, agencies seem for 
the same reason to have paid little attention to their fee 
schedules and practices for implementing them. As a 
consequence, agency fee regulations are a disorderly hodge- 
podge. 

Notwithstanding these problems, with the exception of 
the separate problem of fee waivers, there seem to have been 
few public complaints about the manner in which agencies 
assess and collect FOIA fees. That may well be due to the 
relatively insignificant amount of fees presently collected. If 
the recommendations of this report are adopted, it is quite 
likely that the size of fees and the manner in which they are 
assessed will become more important issues. 

This study is limited to a consideration of the 
practices and procedures presently used by agencies for 
establishing and collecting fees under the FOIA, with the 
exception that it does not address, except indirectly, the 
problems related to fee waivers, which have been the subject 
of an earlier report sponsored by the Administrative 
Conference. The work of this study has consisted principally 
of a review of what has been written elsewhere about FOIA 
fees; the author has done very little empirical research. 

2. Recommendations 

The report makes the following recommendations: 



4/ Bonine, Public Interest Fee Waivers Under the Freedom of 
Information Act, Nov. 7, 1980 (published at 1981 Duke L.J. 
213). 
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a. Congress should amend the Freedom of 
Information Act to permit agencies to collect from 
commercial enterprises that make requests for information to 
be used for private profit fees that reflect the costs of (1) 
reviewing records to determine whether an exemption applies 
and should be asserted, (2) deleting exempt information from 
records to be disclosed, and (3) monitoring the review of 
records on the agencies premises by requesters, in addition to 
the costs now recoverable under the Act. 

b. Congress should amend the Freedom of 
Information Act to permit agencies to retain fees they 
collect in a fund dedicated to FOIA compliance. 

c. Congress should amend the Freedom of 
Information Act to permit units within agencies to establish 
separate fee schedules where those units maintain separate 
FOIA operations and their costs are readily separable from 
other units of the agency. 

d. The Office of Management and Budget, in 
collaboration with the Department of Justice, the General 
Services Administration, and representatives of several 
agencies with substantial experience in FOIA compliance 
should promulgate guidelines, to be applicable government- 
wide, governing the establishment of fee schedules. These 
guidelines should have the force of law and should be based on 
the following principles; 

(1) Within the limits of administrative 
feasibility, fees should be designed to approximate as 
closely as possible the average unit costs of locating, 
reviewing and copying requested records. In 
computing these average costs, expenses incurred in 
complying with requests for which fees are waived 
should not be included. 
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(2) The units on which fees are based 
should consist of personnel time, pages copied, and 
such units for special services such as computer 
searches or microfilm reproduction as best reflect the 
actual costs to the government of those services. 

(3) To the extent possible, the fee 
schedule should be designed to facilitate the most 
efficient use of agency personnel resulting in the 
lowest possible charges. 

(4) Other things being equal, the 
guidelines should reflect that uniformity among 
agencies is desirable. 

(5) There should be an upper limit on fees 
for duplication approximating the prices charged by 
commercial copying services. 

e. The Office of Management and Budget, in 
collaboration with the Department of Justice and several 
agencies having extensive experience in FOIA compliance 
should promulgate uniform guidelines for assessing and 
collecting fees. These guidelines should be in the form of 
regulations having the effect of law. They should reflect the 
following principles: 

(1) Agencies should conduct their search 
and copying operations in such a manner as to 
minimize the resulting fees. 

(2) Agencies should contract out such 
portions of their FOIA operations as can be performed 
by private contractors at less cost than if performed 
by the agency. In such cases, the contractor should be 
permitted to collect fees directly from requesters. 
The contracts should contain provisions to insure that 
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requests are processed at the least cost possible. 

(3) When an agency has accrued fees of a 
determined amount without finding any disclosable 
records, the agency should notify the requester and 
inquire whether the search should be continued, 

(4) Agencies should not delay commencing 
a search while waiting assurance from a requester that 
the fees incurred in the search will be paid. Where 
there is doubt that a requester will be willing to pay a 
substantial fee, the agency should contact the 
requester by telephone to inquire whether the search 
should be continued* 

(5) Agencies should be permitted to re- 
quire advance payment of a specified portion of a good 
faith estimate of fees expected to exceed a specified 
amount and should be permitted to suspend a search if 
such payment is not made within a reasonable time. 

(6) Agencies should provide an 
administrative appeal mechanism through which a 
requester may challenge the amount of a fee. 

B. A Short History of the Fee Provisions 

The Freedom of Information Act as passed in 1966 
provided that requests for information be made "in 
accordance with published rules stating the . . . fees to the 
extent authorized by statute."^ The legislative history made 
it clear that the statutory authorization referred to was the 
"user fee statute,"^ which directed federal agencies "to 



y Pubo L. No. 89-487, 89th Cong., 2d Sess. (1966). 

6/ 5 U.S.C. § 140 [1964]. See H. Rep. No. 1497, 89th Cong., 

2d Sess. (1966) at 9, reprinted in Subcomm. on Administrative 

Practice and Procedure of the Senate Judiciary Comm., 

(Continued) 
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charge a fee for any direct or indirect services such as 
providing reports and documents."' The Attorney General's 
Memorandum interpreting the 1966 law indicated that, in 
light of the terms and purpose of that statute, agencies 
should charge requesters for the costs incurred in searching 
for documents and not just the expense of making copies. 
The fees were to include "indirect costs, such as the cost to 
the agency of the services of the Government employee who 
searches for, reproduces, certifies, or authenticates in some 
manner copies of requested documents." Not only would 
these fees "compensate the Government" but, in the Attorney 
General's view, they would also "discourage frivolous 
requests, especially for large quantities of records the 
production of which would uselessly occupy agency personnel 
to the detriment of the proper performance of requests for 
records."^ 

Agencies apparently took this interpretation, 
particularly the latter portion, to heart. In hearings prior to 
the enactment of the 1974 amendments to the FOIA, 
Congress heeu'd considerable testimony about the use of high 
fees to discourage requesters and inhibit their use of the Act 
for the purposes for which it was intended. 



Freedom of Information Act Source Book: Legislative 

Materials, Cases, Articles, 93d Cong., 2d Sess. (1974) 

(hereinafter cited as "1974 Source Book") at 22, 30. See 

Attorney GeneraPs Memorandum on the Public Information 

Section of the Administrative Procedure Act, 25 (1967), 1975 

Source Book at 194, 224. 

y The user fee statute is now codified at 31 U.S.C. § 483a. 

%l Supra note 6 at 26, 1974 Source Book at 225. 

9/ Id. 

20/ Id. at 27, 1974 Source Book at 226. 

11/ See House Comm. on Government Operations, 

Administration of the Freedom of Information Act, 92d 

Cong., 2d Sess., at 58-59 (1972), reprinted in 1974 Source 

Book 1 (1975); amending the Freedom of Information Act 

(hereinafter cited as "1972 House Report"); Senate Rep. No. 

93-854, 93d Cong., 2d Sess., 11 (1974), 1975 Source Book 151, 

(Continued) 
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The Congressional reaction to this practice was to 
include in the 1974 amendments a change in the language of 
the fee provision limiting them "to reasonable standard 
charges for document search and duplication" that would 
"provide recovery of only the direct costs of such search and 
duplication." The legislative intent was expressly to 

"prevent agencies from using fees as barriers to the 
disclosure of information which should otherwise be 
forthcoming." The conference committee stated its 

intention "that fees should not be used for the purpose of 
discouraging requests for information or as obstacles to 
disclosure of requested information." 

The interpretation of the new fee provision seems to 
have posed few problems. The Attorney General's 
"preliminary guidance" memorandum on the amendments took 
a straightforward approach to the language, indicating that 
"direct costs" of "search and duplication" meant just what it 
said, and allowed agencies to charge only for the time spent 
by personnel in locating requested documents and for the 
direct costs involved in reproducing them. Agencies were no 
longer to charge: 



"(a) for time spent in examining the requested 
records for the purpose of determining whether 
an exemption can and should be asserted, (b) for 
time spent in deleting exempt matter being 
withheld from records to be furnished, or (c) for 
time spent in monitoring a requester's 



163 (hereinafter cited as "1974 Senate Report"). 

12/ 5 U.S.C. § 552(a)(4)(A). 

13/ 1974 Senate Rep. No. 93-854, supra note 11 at 11, 1975 

Source Book at 163. 

14/ Freedom of Information Act Amendments (H. Rep. No. 

93-1380) (1974), 1975 Source Book at 217, 225 (hereinafter 

cited as "1974 House Report"). 
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inspection of agency records made available to 
him in this manner," 

1 1* 
Nor were they to charge for overhead expenses. Personnel 

charges for conducting a search might be made at different 

rates, depending on whether the work was done by clerical or 

professional staff. And it would be proper to charge for 

certain special services, such as the use of computers. 



By and large the system that has evolved has largely 
conformed to the Attorney General's memorandum and, 
apparently, to the Congressional intent. The General 

Accounting Office reported in 1978 that "No evidence 

indicates that agencies are abusing the fee provisions of the 

20 
Freedom of Information Act." There appears to be only 

one reported lawsuit in which an agency was held to have 

acted contrary to the intention of Congress in enacting the 

fee provisions of the FOIA. And in that case the court held 

squarely that in light of that intention the agency could not 

justify the denial of a request on the grounds that the cost of 

complying would be excessive in comparison to the fees that 

99 

the agency would be permitted to charge. 



15/ Attorney GeneraFs 1974 FOI Amendments Memorandum, 

Dec. 11, 1974, at 9, reprinted in 1975 Source Book at 539, 

547. 

26/ Id. at 12, 1975 Source Book at 550. 

n/Id. 

W Id. at 10-11, 1975 Source Book at 548-49, citing 1974 

Senate Report, supra note 11 at 12, 1975 Source Book at 164. 

19/ See Letter from Deputy Comptroller General of the 

United States to Senator Lee Metcalf, April 12, 1976 (GAO 

Doc. No. LCD-76-428). 

20/ General Accounting Office, Government Field Offices 

Should Better Implement The Freedom of Information Act, iii 

(July 25, 1978) (GAO Doc. No. LCD-78-120). 

21/ Long V. Internal Revenue Service, 596 F.2d 362 (9th Cir. 

1979). 

22/ Id. at 366-67. 
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C. Current Practices 

1. Fee Schedules 

The most striking characteristic of the fee schedules 
that agencies have promulgated in response to the 
requirements of the 1974 amendments is the wide variation in 
the rates from one agency to another. There was already a 
good deal of variation at the time of the passage of the 1974 
amendments, but a 1976 study by the General Accounting 
Office suggests that changes in agency fee schedules 
following those amendments exacerbated the situation. ^ 
Charges for duplication ranged among the agencies studied 
from $.03 to $.30 per page (with most being $.10 per page). 
Search fees ranged from $2.00 to $6.00 per hour for clerical 
personnel and from $8.00 to $17.76 per hour for professional 
time. The most recent available tabulation of agency fees, 
performed by the Justice Department in 1981, shows 
variations among agencies that have, if anything, increased — 
perhaps because some agencies have revised their fees to 
adjust for inflation, while others have not. 

The form of the fee schedules also vary considerably. 
The most common pattern is a per page charge for 
duplication and two hourly rates for searches, one for clerical 
time and one for professional time. Since it is unlikely that 
all of the clerical personnel (and even less likely that all of 



23/ See Freedom of Information Act (Compilation and 
Analysis of Departmental Regulations Implementing 5 U.S.C. 
552) House of Representatives, 90th Cong., 2d Sess. (1968) at 
5-6, Hearings on Executive Privilege, Secrecy in Government, 
Freedom of Information before Subcomms. of the Senate 
Judiciary Comm., Vol. 1, at 205, 93d Cong., 1st Sess. (1973). 
Gianella, Agency Procedures Implementing the Freedom of 
Information Act: A Proposal for Uniform Regulations, 23 
Admin. L. Rev. 217, 260-61 (1971). 

24/ Compare id. with Letter from the Deputy Comptroller 
General to Senator Lee Metcalf, Apr. 12, 1976. 
25/ See Appendix A. 
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the professional personnel) who work on finding documents 
will be paid at the same hourly rate, these rates are 
apparently based, at least in most cases, on an effort to 
estimate the average hourly cost to the government of 
document searches. ^ 

This is hardly the only pattern that agencies have 

27 
devised, however; quite a few simply charge a single hourly 

rate (usually a relatively low one) for search time, regardless 

of the pay scale of the employees who do the search. On the 

other side of the spectrum, others charge rates that vary with 

the GS level of the employee. Some make no charge for 

searches, but charge a higher than average fee for 

duplication. There is also a good deal of variation in the 

manner of charging for copies. Finally, many agencies make 

some provision for waiver of any fee that falls below a 

certain minimum or waive fees for short search periods or the 

copying of a small number of pages.^^ 

Some of the variations in fee schedules can probably 
be explained by differences in costs. Agencies that process a 
large volume of FOIA requests, for example, benefit from 
economies of scale and organization that enable them to use 
less well-paid employees to perform many searches. There 
appears also to be a large variation in the actual cost of 
copying documents, depending on the type of duplicating 



26/ This was the suggestion of the Attorney General's 
"Preliminary Guidance" Memorandum, supra note 15, at 12, 
1975 Source Book at 550. 
27/ See Appendix A. 

28/ It is interesting that a similar variation prevails with 
respect to fees charged by agencies under the Privacy Act. 
General Accounting Office, Agencies' Implementation Of And 
Compliance With The Privacy Act Can Be Improved, 20-21 
(June 6, 1978) (Doc. No. LCD-78-115). The General 
Accounting Office reported in 1978 that in addition to 
variations in fee schedules, regulations regarding fees were 
not always applied consistently. Id. 
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29 

machine used and the volume of use. Also many agencies 
contract out some or all of their FOIA copying at rates in 
which considerable differences might be expected. 



The 1974 amendments to the FOIA clearly 
contemplated at least some variation among agencies in their 

fee structures to account for differences in costs. The 

30 
original Senate bill would have required the Director of the 

Office of Management and Budget to establish a uniform, 

government- wide schedule for search and copying charges. 

That provision was dropped in conference in favor of the 

present provision requiring each agency to set its own 

31 
fees. The change also accorded with the recommendations 

of a study that had been commissioned by the Administrative 

Conference of the United States. 



Although there are no data readily available, it is 
obvious that not all of the substantial difference in the fee 
schedules of the various agenices can be fully explained by 
variations in costs. Assuming that the agencies that charge 
rates on the high end of this dispersion are complying with 



29/ A 1974 study by the General Accounting Office showed 

that copier costs in one federal office building in Cincinnati 

ranged from $.0116 to $.3517 per copy. Letter from the 

Deputy Comptroller General to Senator Lee Metcalf, April 

12, 1976 (GAO Doc. No. LCD-76-428). 

30/ S. 2543, 93d Cong., 2d Sess. (1974). 

31/ See Freedom of Information Act Amendments, H. Rep. 

93-1380, 93d Cong., 2d Sess. (1974) (Conference Report), 1975 

Source Book at 225. 

32/ See Gianella, supra note 23, at 260. 

33/ For example, the Department of Education charges $3.00 

per hour for the time spent by any employee, clerical or 

professional, on searching for a document. See Appendix A. 

The Postal Service, by contrast, charges $13.40 per hour for 

clerical time and $16.00 for professional time. Id. It is 

unlikely, to say the least, that this difference could be based 

on a real cost differential between the two. The rate for the 

Department of Education is less than the minimum wage. Id. 
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the mandate of the Act that they not charge more than the 
direct costs of a search, the inference is inescapable that 
many agencies are recovering much less. 

Regardless of the consequences to the federal 
treasury, however, the requesting public appears not to have 
raised any substantial objection to the wide variation in fee 
schedules. A 1978 General Accounting Office study 
contacted 68 requesters, none of whom complained about 
fees. A report prepared in 1980 by the staff of the 

Subcommittee on Administrative Practice and Procedure of 
the Senate Judiciary Committee was implicitly critical of 
inter-agency differences in rates, suggesting that "a fairer 
and more uniform agency fee schedule" was desirable. The 
report implied that varying fees arising from varying costs 
was a "problem", but failed to say exactly why this is so.^^ 

2. Assessing Fees 

Judging from what has been written about the 
procedures used for assessing fees since the passage of the 
1974 amendments, there seem to be few concerns about the 
way agencies presently operate. Excepting some difficulties 
related to the waiver of fees, a topic that is outside the scope 
of this study, the author found almost no reports of 
complaints in the literature surveyed. The Senate staff 
report mentioned previously did raise two potential problem 
areas. The first relates to the practice of some agencies of 
requiring advance payments of fees, or an undertaking to pay 



34/ General Accounting Office, Government Field Offices 
Should Better Implement the Freedom of Information Act, 34 
(July 25, 1978) (GAO Doc. No. LCD-78-120). 
35/ Agency Implementation of the 1974 Amendents to the 
Freedom of Information Act, Report on Oversight Hearings 
by the Staff of the Subcomm. on Administrative Practice and 
Procedure of the Senate Judiciary Comm., 95th Cong., 2d 
Sess. 80 (1980) (hereinafter cited as "1980 Senate Report"). 
36/ Id. 
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37 
them. This practice was first suggested by the Attorney 

38 
General's Memorandum on the original FOIA, and tlie 

suggestion was amplified and elaborated after the 1974 

amendments in the Preliminary Guidance Memorandum. A 

subcommittee survey of 30 agencies showed a variety of 

practices. Some agencies, taking a cue from the latter 

memorandum, replied that they require advance payment 

before they will even begin to process a request, although 

most of those that foUow this practice apparently do so only 

if the estimated fee exceeds a certain amount (most 

frequenty $25) or is "substantial." Others indicated they 

required prepayment unless the requester has a record of 

paying. StiH others do not require prepayment but do not 

commence a search unless the requester undertakes to pay 

42 
the fee. A number of agencies, however, reported that 

they will normally commence a search "before the fee issue is 

settled. ^^ 



The objection to a requirement that a requester pay or 
undertake to pay the fee in advance of the commencement of 
a search is its effect on the ten-day time limit for responding 

to requests. Following the recommendations of the 1974 

44 
"Preliminary Guidance" Memorandum, the agencies that 

impose such a requirement treat the time period as tolled 

45 
until the payment or the undertaking has been received. 



37/ See 1980 Senate Report, supra note 35, at 91-92. 

38/ Attorney General's Memorandum on the Public 

Information Section of the Administrative Procedure Act, 26 

(1967), 1974 Source Book at 194, 225. 

39/ Attorney General's 1974 FOI Amendments Memorandum, 

supra note 15, at 9, 10 (Dec. 11, 1974), 1975 Source Book 539, 

547-48. 

40/ 1980 Senate Report, supra note 35, at 92o 

41_/Jd. 

42/ Id. 

43/ Id. 

44/ Supra note 1 5. 

45/ 1980 Senate Report, supra note 35 at 91. 
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Indeed no other course would seem to be practical; if the 
time occupied in obtaining prepayment or a commitment to 
pay were counted against the ten-day limit, the time 
remaining would often be insufficient to process the request. 

There is, of course, some justification for the practice, 
at least when a search is likely to require great effort. It 
makes little sense to expend substantial government 
resources in recovering documents when the requester is 
unwiling or unable to pay the fee. 

At present, however, this seems seldom to be a real 
problem. In many cases the requester intends to put the 
information to a use that will primarily benefit the general 
public, and the fee is therefore required to be waived. 46 And 

at least some agencies contact requesters who have made 
requests that appear to require a great deal of effort to 

process and make informal efforts to narrow the request or 

47 
otherwise reduce the fee. 

The second problem area identified by the 
subcommittee staff is not technically a matter of the 
assessment of fees, but does directly affect their size. The 
report complains that "Few, if any, guidelines exist on who 
decides what level employee is needed to search for 
documents and how the decision is to be made."^^ Although 
the report cites no evidence that professional staff are used 
to conduct searches that could be performed by clerical 
personnel (and therefore that search fees are higher than 
necessary), it recommends the establishment of: 



46/ 5 U.S.C. § 552(a)(4)(A). See generally Bonine, supra note 

"57 

47/ See General Accounting Office, supra note 20, at 34. 

48/ 1980 Senate Report, supra note 35, at 79. 
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"uniform guidelines on the use of clerical and 
professional employees to search for agency 
records. The guidelines should cover who 
determines which level of employee will be 
used, and how the determination is to be 
made. The guidelines should advise the 
agencies to use professional employees and to ^ 
charge a non-clerical rate only for non-routine 

searches when absolutely essential to locate 

49 
requested documents." 

A final concern arises out of the practice of some 
agencies turning the duplication of documents requested 
under the FOIA over to a private firm, which is then allowed 
to collect copying fees directly from the public. To the 
extent that the resulting fees include a profit margin and may 
therefore be in excess of the direct costs to the agency were 
it to use its own personnel to do the work, there is some 

concern that the spirit, if not the letter of the FOIA's fee 

50 
provisions may be violated. So long, however, as the fees 

charged by the private contractor do not exceed those that 

would be collected under the agency's FOIA fees schedule, 

there seems little objection to this practice Indeed, if the 



49/ Id. at 81. 

50/ See 1972 House Report, supra note 11, at 57-58, 1975 
Source Book at 64-65. Cf. 1980 Senate Report at 80. See 
also Downtown Copy Center, Comptroller GeneraFs Decision 
B-193157 (April 12, 1979). The Comptroller General has ruled 
that it is lawful for an agency to establish arrangements with 
private contractors whereby requesters of information under 
the FOIA deal directly with the contractors, who locate and 
copy documents and collect fees directly from the 
requesters. The ruling requires, however, that agencies 
include a term in their agreements with such contractors 
limiting the fees that may be charged to be no greater than 
the fees that the agencies would charge under their FOIA fee 
schedules. "Retention of fees received by EPA 

contractors ..." Comptroller General Decision B-166506 
(Oct. 20, 1975). 
(Continued) 
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contractor is able to perform the search and duplication 
functions at less cost than the government, the practice may 

CO 

be a desirable one. ^ 

Despite the concerns expressed by the Senate 
subcommittee, current agency practices with respect to the 
establishment and collection of fees do not seem to have 
impeded public access to informaton under the FOIA. A 1978 
General Accounting Office study concluded, "No evidence 
indicates that agencies are abusing the fee provisions of the 
Freedom of Information Act. On the contrary, agency 
officials seem reluctant to assess or collect such fees." To 
the extent that there are problems, they seem to be just the 
reverse of What Congress was concerned about at the time of 
the 1974 amendments. GAO recommended that, "Agencies 
need more guidance and clarification in this area." 

D. Fees and the Recovery of Costs 

U Unrecovered Costs 

The costs imposed on the government by the Freedom 
of Information Act may be divided into three different 
segments. First, there are the "direct costs" of searching for 
and duplicating records— composed principally of personnel 
costs and copying expenses— for which the Act allows 
agencies to charge. Second, there are the substantial 



51/ See "Retention of fees received by EPA contractors . . ." 

Supra note 50. 

52/ See id. 

53/ General Accounting Office, Government Field Offices 

Should Better Implement the Freedom of Information Act iii 

(July 25, 1978) (GAO Doc. No. LCD-78-120). 

54/Id. 

55/ The Act does not permit charges to be levied for 

"overhead*' expenses, such as rent, maintenance, and 

utilities. This limitation is apparently based on the notion 

that, in order to encourage use of the Act, requesters should 

(Continued) 
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personnel costs incurred in reviewing documents "to 
determine whether an exemption can and should be asserted," 
"in deleting exempt matter being withheld from records to be 
furnished," and "in monitoring a requester's inspection of 
agency records."56 Finally, there are the intangible costs 
associated with the diversion of an agency's resources from 
its principal mission and the inefficiencies resulting from the 
disruption of other tasks. 

If there is general agreement on any point related to 
FOIA fees, it is that the revenues they produce amount to but 
a minute fraction of the overall costs of the FOIA to the 
government. There is very little in the way of reliable data 
on the magnitude of the costs. A study performed by the 
Justice Department's Office of Information Law and Policy in 
1979 produced estimates of direct costs of just under $48 
million.^^ But^ as the authors of the survey concede, "the 
accuracy of the total ... is questionable" because of 
variations in methods used by agencies to compute their costs 
and the failure of several agencies to respond to the 



be required only to bear the incremental costs of complying 
with the FOIA and should not have to bear a share of any 
costs that the government would incur anyway. As the FOIA 
operations of an agency expand, however, many costs 
normally conceived of as "indirect" become increasingly 
closely related to the magnitude of the operation and thus 
begin to take on a more "direct" character. Where an agency 
has a large, centralized FOIA office, therefore, a principled 
case could be made for including at least some of the 
expenses of maintaining that office in the fee base (although 
this would not seem to be permissible under the present 
statute). 

56/ Attorney General's 1974 FOI Amendments Memorandum, 
supra note 15, at 10 (Dec. 11, 1974), 1975 Source Book at 548. 
57/ Memorandum from Edward D. Jones III to Robert L. 
Saloschin (July 17, 1979). See FOIA Update, Winter 1980, at 
1; FOIA Update, Spring 1980, at 2; Testimony of Jonathan C. 
Rose, Assistant Attorney General, before the Subcomm. on 
the Constitution of the Senate Judiciary Comm., July 15, 
1981. 
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CO 

department's questionnaire. A more recent survey by the 

same office arrived at a figure of $57 million for direct costs 

59 
for 1980. By contrast, the total fees collected under the 

Act in 1979, as computed in the Justice Department's study, 

were less than $1.6 million, about 3.2 percent of the direct 

costs. 



But the total cost to the government is significantly 
greater than the direct costs alone. There have been no 
careful attempts to estimate the costs of reviewing records 
and deleting exempt material, but there is no doubt that they 
are substantial. The bulk of this work is performed by 
professional-level employees who are familiar with the 
technical and policy issues involved in making what are often 
difficult judgments. Because of the complexity of the legal 
issues that are presented, agency lawyers often participate in 
the process. It appears quite likely, at least in those agencies 
that are called upon to screen large volumes of documents for 
exempt information, that the value of the personnel time 
spent in this process amounts to a substantal fraction of the 
direct costs of locating and copying the documents and may 
often exceed it. 

These additional "direct" costs for which agencies may 
not charge fees are already great enough, but they do not 
include the intangible, yet substantial burdens arising from 
the simple disruption of other agency activities. The Internal 
Revenue Service has remarked, for example: 

". . . that when a request is made for an open 
investigatory file, the effort necessary to 
process that request disrupts that 
investigation. . . . [L]aw enforcement personnel 



58/ Memorandum from Edward D. Jones III, supra note 57. 

59/ Testimony of Jonathan C. Rose, supra note 57. 

60/ Memorandum from Edward D. Jones III, supra note 57. 
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are diverted from their investigatory activities 
to spend time analyzing the releasability of 
materials in the investigatory file; the file 
itself becomes temporarily unavailable for the 
purpose for which it is maintained, IRS believes 
that in such instances, the value of the 
resources withdrawn from the investigatory 
effort may be far more costly in terms of lost 
revenue opportunities than the direct costs 
ascribed to processing the FOIA request •" 

The IRS has estimated that in one recent year $29 million in 

tax revenues went uncollected because of the diversion of its 

efforts from evaluating tax returns to comply with the 
FOIA.^2 

2. Increasing Fees to Better Reflect Costs 

The fee provisions of the 1974 amendments to the 

FOIA reflected a Congressional perception that high fees 

were being used to pose obstacles to the intended use of the 

Act. The change in the law represented a clear decision to 

have the government absorb the costs in excess of the fees 

that would be collected and thus to subsidize requests, most 

of which were considered of benefit to the society. But that 

decision was based on two false premises. First, the 

estimates of the additional costs in issue ranged from $40,000 

63 
to $100,000, far short of the costs the government has 

actually incurred. Second, and perhaps more importantly, it 



61/ General Accounting Office, Data on Privacy Act and 
Freedom of Information Act Provided by Federal Law 
Enforcement Agencies, at 5 (June 16, 1978) (GAO Doc. No. 
LCD-78-119). 

62/ Memorandum from Edward D. Jones III, supra note 57. 
63/ S. Rep. Noo 93-854, 93d Cong., 2d Sess. 41 (1974), 1975 
Source Book at 193, H.R. Rep. No. 93-876, 93d Cong., 2d 
Sess. 10 (1974), 1975 Source Book at 130. 
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is clear from the legislative history that Congress did not 
anticipate the significant change in the nature of FOIA 
requests that would follow the amendments, specifically the 
large increase in the use of the Act by business to obtain 
information to be used in the pursuit of profits. Although 
again there are no useful data on the question, some of the 
agencies that receive the largest numbers of FOIA requests 
have estimated that over 80 percent of their requests come, 
directly or indirectly, from businesses. ^ 

Requesters do not, of course, have to disclose the 
purpose of their requests, but it is generally accepted that 
businesses regularly use the FOIA as a means of gathering 
information about their competitors, to improve their 
chances of acquiring future government contracts, to learn 
valuable technical information produced at government 
expense, as a substitute for discovery in litigation, and 
perhaps occasionally to disrupt investigations of their 
operations being conducted by regulatory agencies. With the 
possible exception of the last, none of these uses is, in any 
absolute sense, improper. Indeed there are economic benefits 
associated with most of them. But it is clear from the 
legislative history of the original FOIA and its 1974 
amendments that Congress never contemplated the possibility 
that the Act would be used in this manner by private business 
for private profits. And, while it is equally clear that 
Congress did intend to subsidize (although perhaps not to the 
extent it has worked out) FOIA requests by scholars, 
journalists, public interest organizations, and individual 
citizens for the uses that were contemplated, it is hardly 
likely that it intended for taxpayers to subsidize private 
business. 



64/ See, e.g. . Hearings on the Freedom of Information Act 
Before the Subcomm. on Administrative Practice and 
Procedure of the Senate Comm. on the Judiciary at 4 (1977) 
(Food and Drug Administration); id. at 29 (Environmental 
Protection Agency). 
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The implications of these observations are obviouss 
the statute should be amended to allow agencies to charge 
those who would use the FOIA for private profitmaking 
activity something closer to the full cost their use imposes on 
the government than is allowed under current law. It is 
hardly surprising that the majority of the agencies surveyed 

in a 1977 Senate staff study favored such a change in the 

65 
lawo It also has the support of a comprehensive Justice 

Department study of the FOIAo^^ 

While it would be possible to permit agencies to set 
their fees to reflect all of the costs, direct and indirect, of 
complying with the Act, an attempt to recover indirect costs 
would probably be unwiseo First, those costs are to some 
extent offset by the intangible benefits, both to the 
government and to the public, that stem from the use of the 
FOIA — even by requesters whose principal motive is private 



65/ Hearings on the Freedom of Information Act before the 
Subcomm, on Administrative Practice and Procedure of the 
Senate Judiciary Commo, 95th Cong., 1st Sess. 788 (1977) 
(hereinafter cited as "1977 Senate Hearings"). The report on 
the hearings objected to this suggestion, arguing that it would 
"discourage public use of the FOIA" and would not be 
"consistent with the FOIA statutory presumption of full 
disclosure^" Subcommo on Administrative Practice and 
Procedure of the Senate Judiciary Comm., Agency 
Implementation of the 1974 Amendments to the Freedom of 
Information Act, 95th Cong., 2d Sess., at 80 (1980). But the 
subcommittee apparently failed to focus on the use of the 
FOIA for private profitmaking purposes and did not consider 
whether, with respect to this narrower use, a change in the 
fee provisions would be desirable. 

66/ See Memorandum from Robert L. Saloschin to Attorney 
General Griffin Bell, July 9, 1972 (with changes through 
August 2, 1979) at 13-16 (to be published as part of 1981 
hearings of the Subcomm. on the Constitution of the Senate 
Judiciary Comm.). See also Statement of Robert L. Saloschin 
before the Subcommo on the Constitution of the Senate 
Judiciary Comm., July 15, 1981; Statement of Jonathan C. 
Rose before the Subcommo on the Constitution of the Senate 
Judiciary Commo, July 15, 198L 
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gain. These benefits include^ on the government side, 
improvements in agency record keeping practices, improved 
documentation relating to agency decision-making, and better 

fi7 

relations with the public, ' The public also benefits from 
more rapid dissemination of technological information and 
enhanced competition leading to savings to consumers and 
taxpayers.^^ Although it is impossible to quantify these 
benefits, they justify at least in large part refraining from 
raising fees to cover overhead. 

The second, and more important reason, for not 
charging for indirect costs is that it would conflict with the 
Congressional policy of only charging for the incremental 
costs generated by the FOIA. Although it is possible as an 
accounting matter to assign, more or less arbitrarily, some 
part of an agency^s overhead expenses to FOIA operations, it 
would be extremely difficult to determine the amount, if any, 
of the increase in indirect expenses caused by those 
operations. Under these circumstances it seems preferable 
for the government to continue to absorb these costs. 

The direct costs for which agencies may not charge 
under present law consist principally of the personnel costs of 
screening requested documents for exempt matter. The time 
thus spent may be divided into two components: (1) routine 
review to locate and delete information that, according to 
more or less well-established legal and policy determinations, 
will not be disclosed and (2) performing the more difficult 
legal and policy analyses necessary to decide cases in which 
the applicable taw is unclear or there is a question whether to 



67/ Agency responses to the 1979 Justice Department survey 

listed a variety of such benefits to the government. See 

Testimony of Russell B. Stevenson, Jr. before the Subcomm. 

on the Constitution of the Senate Judiciary Comm., July 15, 

1981. 

68/ See jd.; R. Stevenson, Corporations and Information: 

Secrecy, Access and Disclosure 21-30 (1980). 
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exercise the agency's discretion to release exempt matter. 

While there are arguments in favor of charging for the 
performance of both functions, it seems preferable to limit 
fees to the first* The Justice Department regulations 
governing its own fees prior to the 1974 amendments 
provided, "No charge shall be made for time spent in 
resolving legal or policy issues affecting access to records of 
known contents."69 a recent internal Justice Department 
memorandum recommends that the FOIA be amended to 
reflect the same distinction. '^^ There are at least two 
reasons why this approach is sound. First, the making of legal 
and policy judgments by government officials would not 
normally be thought of as part of "direct or indirect services 
such as providing reports and documents." Although a 
requester might be said to benefit indirectly from such 
efforts, they partake of the nature of governing and, like 
most traditional governmental functions, are performed 
primarily for the benefit of the public at large. Second, in 
many cases, a determination once reached will be capable of 
being applied to many subsequent requests that raise the 
same questions of law or policy. It would not be entirely fair 
to impose the entire cost of performing the necessary 
judgment on the one requester who happened to be the first 
to raise the issue. * ^ 

The principal objection to allowing agencies to charge 
for determining whether requested documents are exempt and 
for segregating exempt from non-exempt matter within a 



69/ 28 C.F.R. § 16.9(b)(7){1974), reprinted in 1974 Source 

"ffook at 43 L 

70/ Memorandum from Robert L. Saloschin^ supra note 66, at 

16o 

71/ 31 U.S.C. § 483a (the "user fee statute"). 

72/ A similar argument may be made with respect to review 

costs when there are subsequent requests calling for the same 

documents. See part Eo3, infra. The first consideration 

discussed above is not present in these cases, however. 
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document is the same one that moved the Congress to 
eliminate that authority in the 1974 amendments: a fear that 
high fees may be used as an obstacle to the achievement of 
the FOIA's goals of greater disclosure. At the very least, 
however, where a request is made by a profit-seeking 
enterprise for an entirely private purpose*^ and can 
presumably be passed on to customers of that enterprise in 
the prices of its goods or services, that objection carries less 
force. On the assumption that liberal fee waivers will 
continue to be available when the disclosure requested will 
benefit the public at large,''^ there is no reason to fear that 
higher fees will impede the intended functioning of the 
Act. This report recommends, therefore, that theFOIA be 
amended^ to permit agencies to charge commerical 
enterprises the cost of reviewing documents to screen out 
exempt information when they seek information principally to 
assist in earning private profits. 



73/ As will be discussed below, there are other "private" uses 
Tor which the case for charging higher fees is not as strong. 
^ee part E. 4, infra. 
74/ See Bonine, supra note 4. 

75/ Even the Administrative Conference study that was in 
large part responsible for the shape of the 1974 amendments, 
which was generally opposed to charges for "screening," 
recommended that, "where the screening process would be 
very burdensome, as in the case of very broad categorical 
requests, it would be appropriate to negotiate with the 
requester a fee to cover these costs. Such a charge would be 
particularly appropriate where the requester is seeking the 
records primarily for his own use and benefit." Gianella, 
Agency Procedures Implementing the Freedom of Information 
Act: A Proposal for Uniform Regulations, 23 Admin. L. Rev. 
217, 264 (1971). Under the rule envisioned, and assuming that 
fees would be waived up to a relatively high minimum 
threshold (see Bonine supra note 4), it is likely that charges 
would seldom actually be assessed for screening documents 
except in "very burdensome" cases. 

76/ The author is aware that the press consists largely of 
"commercial enterprises" that, in some senses, could be said 
to use the FOIA in pursuit of private profits. It is not 
intended that this recommendation be used to raise FOIA fees 
(Continued) 
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3o Where Should the Revenues Go? 

Under current law, fees collected by agencies for 
FOIA requests, like other "user charges." are turned over to 
the Treasury as miscellaneous receipts. The Senate report 
on the 1974 Act expressed the fear that allowing agencies to 
retain the charges they collected "could unduly encourage the 

charging of excessive fees . . . effectively taxing public 

78 
access even more." It was for that reason apparently, that 

Congress declined in 1974 to accept suggestions that it 
change the existing practice. 

There are several reasons to believe that this was a 
mistake. First, to the extent that it is desirable to have user 
fees reflect the true cost to the taxpayer of rendering a 
service to private parties, the present law seems to operate 
counter to that aspiration. One explanation for the failure of 
agencies to collect more than a smaU percentage of the fees 
they are now entitled to charge is that since they receive no 
direct benefit by way of increased revenues, they have little 
incentive to do soo''^ 



for such requests; they should normally benefit from fee 
waivers, a topic beyond the scope of this report. See Bonine, 
supra note 4. 

77/ See 31 U.S.C. § 484. Apparently not all agencies always 
do so. See General Accounting Office, Government Field 
Agencies Should Better Implement the Freedom of 
Information Act 35 (July 25, 1978) (GAO Doc. No. LCD-78- 
120). 

78/ S. Rep. No. 93-854, 93d Cong., 2d Sess. at 12 (1974), 
reprinted in 1975 Source Book at 164. This observation was 
reiterated in the 1980 Senate oversight report. 1980 Senate 
Report, supra note 35 at 80. 

79/ See General Accounting Office, Government Field 
Offices Should Better Implement the Freedom of Information 
Act 35 (July 25, 1978) (GAO Doc. No. LCD-78-120). It has 
been estimated by one FOIA expert that under tighter fee 
assessment practices the government could collect up to two- 
thirds of the direct costs of search and duplication. See 
Hearings on Oversight of Federal Freedom of Information Act 
(Continued) 
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Moreover, the net effect of the current law may, in 
fact, be counter to the policies of the Act. The American 
Bar Associations Section of Administrative Law suggested in 
1972 that some agencies have used a lack of resources as an 
excuse for failure to respond promptly to FOIA requests and 
that "The FOIA should be amended to provide that agencies 
may retain fees in a special fund to defray costs of complying 
with the statute."''" That observation seems only slightly less 
true today than it was in 1972. To suggest that agencies 
would overcharge for complying with the Act in order to 
increase their operating funds is to suggest that they would 
violate the law. Given the much greater acceptance of the 
statute today,^^ that fear seems without substantial basis. 

That is particularly true if the receipts were required 
to be held in a dedicated fund to be used only for FOIA 
compliance. There are other examples of fees being credited 

to revolving funds used to finance the activities for which 

82 
fees are charged. And there seem to be few complaints 

that the practice is abused. 

Most agencies would like to be able to retain the fees 
they collect.83 Absent clearer evidence that they would 



Before the Subcomm. on Intergovernmental Relations of the 
Senate Judiciary Comm., 96th Cong., 2d Sess. at 286 (1980). 
80/ Hearings on U.S. Government Information Policies and 
Practices Before a Subcomm. of the House Comm. on 
Government Operations, 92d Cong., 2d Sess., pt. 5, at 1436 
(1972). 

81/ "The 'Freedom of Information' message has reached field 
offices. With few exceptions, regional and other field offices 
displayed an awareness of their duty to respond openly to 
public requests and are attempting to do so." General 
Accounting Office, Government Field Offices Should Better 
Implement the Freedom of Information Act 5 (July 25, 1978) 
GAO Doc. No. LCD-78-120). 

82/ See, e.g ., 21 U.S.C. § 357(b)(5); 21 C.F.R. § 431.53 
(recertification of antibiotics by FDA). 
(Continued) 
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abuse this authority, they should be allowed to do so. 

Eo Establishing Fee Schedules 

1. Uniformity or Variety ? 

One of the issues with respect to the establishment of 
a fee structure on which there appears to be the least 
agreement is whether agencies should be free to set their own 
fees independently, whether there should be a uniform, 
government- wide fee schedule, or whether some intermediate 
approach should be employed. The Senate version of the 1974 
amendments contained a provision calling on the Office of 
Management and Budget to establish a uniform schedule of 
fees. Apparently moved by the observation that costs 

varied significantly from agency to agency, the conference 
committee adopted the present language, which requires each 
agency, acting independently, to specify "a uniform schedule 
of fees applicable to all constituent units of such agency." "^ 
A recent Senate report, observing that search and copying 
vary widely recommended that "[t]he Office of 
Management and Budget, in consultation with the Congress, 
the Department of Justice, and the Administrative 
Conference of the United States, should develop a uniform 
schedule of search and copying fees applicable to all FOIA 
requests . . ." 



83/ See Hearings on the Freedom of Information Act Before 

the Subcomm. on Administrative Practice and Procedure of 

the Senate Judiciary Comm., 95th Cong., 1st Sess. at 788 

(1977). 

84/ S. 2543, 93d Cong., 2d Sess. (1974). 

85/ 5 U.S.C. § 552(a)(4)(A). See H. Rep. 93-1380, 93d Cong., 

2d Sess. (1974), reprinted in 1975 Source Book at 225. 

86/ Subcomm. on Administrative Practice and Procedure of 

the Senate Judiciary Comm., Agency Implementation of the 

1974 Amendments to the Freedom of Information Act, 95th 

Cong., 2d Sess., 79 (1980). 

87/ Id. at 81. A survey conducted by the subcommittee 

ICbntmued) 
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A study performed for the Administrative Conference 
in 1970 recommended yet a third alternative. The report 
expressed a concern that some agencies were levying 
excessive charges, including (as was permitted at the time) 
the costs of reviewing documents and some allotment of 
indirect costs, and that high fees were being used to 

QQ 

discourage "frivolous" requests. The report also expressed 
the view that, "Uniformity with regard to fees for 
disseminating government held information is particularly 
desirable since differences among agencies may reflect 

differing valuations of the public interest served by this 

89 
function." The report nevertheless recognized that because 

of legitimate variations in agencies^ costs, "it may not be 

feasible to establish uniform fees for all agencies with regard 

to the various aspects of record production and 

90 
duplication." It concluded, therefore, that, instead of 

establishing uniform fees, the government should establish 

uniform criteria for setting fees, recommending that a 

committee composed of representatives of the Office of 

Management and Budget, the Department of Justice, and the 

91 
General Services Administration be assigned that task. 

On balance, this third alternative seems the best. One 
substantial drawback of a uniform fee system is that, unless 
some agencies were permitted to recover more than their 
costs, the government- wide fees would have to be set at a 
level determined by the costs of the lowest-cost agency. 
Since there appear to be substantial variations in costs, which 



indicated that only six of some 32 agencies questioned 

opposed a uniform fee schedule. 1977 Senate Hearings, supra 

note 65, at 788. 

88/ Gianella, supra note 23, at 261. 

89/ Id. at 260. 

90/Id. 

91,/ Id. at 260, 269-270 

92/ See Letter from the Deputy Comptroller General of the 

United States to Senator Lee Metcalf, April 12, 1976 (GAO 

Doc. No. LCD-76-428). 



FEES UNDER THE FREEDOM OF INFORMATION ACT 113 

are in many cases quite legitimate, a uniform system of fees 
would fail to carry out the policy expressed in the "user 
charge" statute that "any work, service, publication, report, 
document « o • or similar thing of value or utility performed, 
furnished, provided o o o or issued by any Federal 
agency o * » to or for any person . . o shall be self-sustaining to 
the fuU extent possible o o o"^^ Particularly in the present 
time of tight government budgets, that policy ought to be 
implemented in establishing an FOIA fee structure unless 
there are clear contraindications. 

The sole basis for objecting to allowing agencies to set 
their own fees appears to be the fear that some agencies 
would take advantage of this authority to discourage requests 
by imposing higher fees than are warranted by their costs.^"* 
Such problems of this sort as have been reported seem to 
have more to do with whether fees should be waived than 
with claims that the charges assessed are greater than 
agencies' direct costSo^^ It is true that, if agencies were 
permitted to retain any fees they collected as recommended 
above, the temptation to establish a . higher fee schedule 
would increasco But so long as the law continues to require 



93/ 31 U.S.Co§ 483ao 

M/ Although it is never clearly expressed, some also seem to 
object on what amounts to aesthetic grounds, feeling that 
there is something unseemly about the present disparity 
among agencies^ The 1980 Senate report, for example, 
commented somewhat opaquely, "Equally unpersuasive is the 
argument that a uniform fee schedule is impossible because' 
each agency has different costs. This is precisely the 
problem a uniform schedule . • . would \$a designed to 
remedy." 1980 Senate Report, supra note 35 at 80. It is not 
clear why the difference in = costs among agencies is a 
"problem" or why it needs a remedy. 

95/ The complaints voiced in the 1977 Senate hearings all 
related to requests by- journalists or public interest 
organizations. See Senate Hearings, supra note 65 at 121, 
152-54j 175, 799-818. The fees in all of these cases should 
probably have been waivedo 
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clearly that fees not exceed direct costs, and so long as fee 
schedules are established in accordance with uniform 
guidelines, there is little or no reason to believe that agencies 
would violate the law by raising fee levels above those 
warranted by their costs. 

The considerations discussed above suggest that the 
practice of allowing fees to vary among agencies should even 
be carried a step further than is permitted under present 
law. The FOIA currently requires each agency to promulgate 
regulations of fees applicable to all constituent units of such 
agency *"^^ Just as costs may vary substantially from one 
agency to another, they may also vary among various 
segments of an agency. Under the existing law, for example, 
the Food and Drug Administration, which receives a 
relatively large number of FOIA requests, must charge the 
same fees as every other unit of the Department of Health 
and Human Services. It is reasonable to assume, however, 
that the costs incurred by FDA, which has its own separate 
and quite efficient FOIA operation, are quite different from 
the costs of other parts of HHS that, because they process 
fewer requests, have higher costs. Fees set at the average 
costs for the Department would, under these circumstances, 
result in overcharging for requests at FDA. .On the other 
hand, were fees designed to reflect the costs of the lowest 
cost unit, the Department would recover less than the costs it 
incurred in compliance with the FOIA. It is recommended, 
therefore, that, pursuant to the uniform guidelines 
recommended below, each major unit within an agency or 
department whose direct FOIA costs are readily separable 
from other units be permitted to establish its own FOIA fee 
schedule. 

2. Guidelines for Fee Schedules 



96/ 5 U.S-C. § 552(a)(4)(A) (emphasis added). 
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The guidelines for fee sehediiles should be written by 
an interagency group including representatives familiar with 
the administration of FOIAj with agency costs, and with 
recordkeeping practiceso The 1970 Administrative 

Conference report recommended that such a committee be 
drawn from the Office of Management and Budget, the 

Department of Justice, and the General Services 

97 
Administration, However, the guidelines should have the 

force of law (thus allowing a legal challenge to any fee 

schedule claimed not to comply with them) and should 

therefore be adopted by administrative rulemaking. It would 

therefore be preferable for the Office of Management and 

Budget to be charged with the responsibility for promulgating 

the guidelines. In order to broaden the expertise brought to 

the drafting process, it might also be desirable to include 

representatives of the Department of Justice, the General 

Services Administration, and two or three other agencies with 

substantial experience in FOIA compliances, such as the Food 

and Drug Administration, the Federal Bureau of Investigation, 

QO 

and the Department of Defense. 

The guidelines should be based on a few simple 
principles? 

a. Within the limits of administrative 
feasibility^ fees should be designed to approximate as closely 
as possible the average unit costs of locating, reviewing, and 
copying requested records. In computing these average costs, 
expenses incurred in complying with requests for which fees 
are waived should not be included. 



97/ See Gianella, supra note 23, at 260, 269, 
98/ The 1980 Senate Report recommended that uniform fees 
(as opposed to criteria for setting fees) be set by the Office 
of Management and Budget, "in consultation with the 
Congress, the Department of Justice, and the Administrative 
Conference of the United States." Supra note 35, at 81. 
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b. The units on which fees are based should 
consist of personnel time, pages copied, and units for special 
services such as computer searches or microfilm reproduction 
as best reflect the actual costs to the government of those 
services. Units should be broken down as far as 
administratively reasonable to the end that the fees assessed 
for any particular search approximate as closely as possible 
the costs of that search. The breakdown between "clerical" 
time and "professional" time now used by many agencies can 
probably be refined somewhat without creating an unduly 
complex fee structure. (Such a refinement will be of greater 
importance if the statute is amended to allow fees to be 
levied for review time.) Two, or perhaps three levels within 
the categories "clerical" and "professional" would seem 
reasonable. 

c. To the extent possible, tlie fee schedules 
should be designed to facilitate the most efficient use of 
agency personnel and therefore the lowest possible charges. 

d. Other things being equal, uniformity 
among agencies is desirable, and the guidelines should reflect 
that.^^ 



e. There should be an upper limit on fees for 
duplication approximating the prices charged by commercial 
copying services. This would encourage agencies to use 

less costly duplicating facilities, particularly if they are 
allowed to retain the fees they collect. 

3. The Problem of Multiple Requests 

It is a regular occurrence in some agencies that an 
initial request for particular documents is followed by one or 



99/ See Gianella, supra note 23, at 260. 
lOOrSeeid. at 263. 
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more identical requests by different requesters. In most such 
cases the agency is able to respond at less cost to the 
subsequent requests, since little or no search time is 
required. The charges to subsequent requesters are therefore 
lower. If the recommendation of this study that agencies be 
permitted in some circumstances to recover review costs as 
well as search costs is adopted, this difference in charges will 
often be amplified. The resulting situation is not entirely fair 
to the initial requester. It would be desirable to establish 
some mechanism whereby the burden of the charges for 
search and screening could be apportioned among all those 
who request the same documents, thereby reducing the 
inhibiting effect of potentially high fees for the first request. 

One means of doing so would be to charge subsequent 
requesters something more than the cost of reproducing the 
documents (and any search costs incurred, although these 
would normally be negligible) and return a portion of the 
difference to the original requester. The administrative 
complexity of such a scheme, however, would make it 
inf easible in most cases. 

A second approach would be to attempt to identify 
classes of requests that tend to recur and estimate the total 
number of identical requests expected. The total search (and 
review) cost would then be divided among the predicted 
number of requests, and each requester would be assessed the 
resulting charge. This approach, too, seems not likely to 
prove administratively feasible. 

In the last analysis making no effort to correct the 
perceived unfairness may achieve better results than might 
first appear. There have sprung up in the last few years a 
substantial number of "information service companies" among 
whose undertakings is obtaining information for third parties 
by means of the FOIA. To the extent that FOIA fees might 
increase as a result of the recommendations of this study to 
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the point at which there is a substantial demand for 
adjustments to account for the difference in government 
charges for the first and subsequent requests for the same 
documents, these companies are quite likely to perform the 
necessary adjustment themselves. Since the fees they charge 
their clients are entirely a matter of private agreement, 
information service companies are quite free to work out 
whatever arrangements appear most efficient for spreading 
the cost of acquiring particular documents among several 
clients. They could do so according to schemes resembling 
either of the two suggested above and may be able to devise 
others that are even more effective. Although the resulting 
cost to any given requester will probably be somewhat higher 
than if the government were able to develop a perfect 
mechanism for cost-sharing, since that appears nearly 
impossible, allowing the private market to perform the cost- 
sharing function appears to be the best available alternative. 

4. Fees for Noncommercial 
Private-Interest Requests 

The major justification for charging commercial users 
fees that reflect review costs as well as search and copying 
costs is that there is no reason for the taxpayer to subsidize 
the use of the FOIA for private gain. The FOIA is also used, 
however, by persons who, while not engaged in commercial 
ventures, seek information for essentially private purposes 
and would therefore not always be entitled to a waiver of 
fees. It is probable that the majority of those requests 

are made by individuals interested in records kept by the 

102 
government about them. Charges levied for such requests 



101/ Except, of course, for those— probably the majority— 

whose requests would fall below the minimum fee threshold. 

See Bonine, supra note 4. 

102/ Federal law enforcement agencies, for example, have 

estimated that the largest category of FOIA requests they 

process are by individuals who are or have been the subjects 

(Continued) 
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cannot be passed on to others as would a businesSo There is a 
strong case, therefore, for according this class of requester 
more favored treatment than has been suggested above for 
requests by commercial enterprises. Moreover, refraining 
from increasing the fees that may be charged such requesters 
accords with the policy expressed in the 1974 amendments. 

It is therefore recommended that requests that would 
not primarily benefit the public— and would accordingly not 
normally be entitled to a fee waiver— continue to be assessed 
fees based solely on the recovery of the direct costs of search 
and duplication. This would, if the recommendations of this 
study are adopted, result in three separate levels of fees. 
First, fees would continue to be waived for those requests 
"considered as primarily benefiting the public." Second, fees 
representing the "direct costs of . . . search and copying" 
would continue to be levied for requests motivated by 
essentially private interests unrelated to a profit-making 
venture. And third, fees representing the direct costs of 
search, screening, and copying would be charged for requests 
for information that would be used in a profit-seeking 
enterprise.103 



of an investigaton by those agencies. The second largest are 
thought to be present or former employees of the agencies. 
General Accounting Office, Data On Privacy Act and 
Freedom of Information Act Provided by Federal Law 
Enforcement Agencies 7 (June 16, 1978) (GAO Doc. No. LCD- 
78-119). An interesting example of a costly request made for 
what are at least largely private purposes is the request made 
by a son of Julius and Ethel Rosenberg for information 
relating to their prosecution and execution. The processing 
of the request required 65 full-time and 21 part-time 
employees. See Meeropol v. Levi, C.A. No. 75-1121 (D.D.C., 
order issued Aug. 27, 1975); Open America v. Watergate 
Specal Prosecution Force, 547 F.2d 605, 613 n.l5 (D.C. Cir. 
1976). 

103/ It should again be emphasized that, although most news 
media and other journalistic enterprises are profit seeking, to 
the extent that they sought records to be used in informing 
(Continued) 
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F. Guidelines for Assessing and Collecting Fees 

In addition to the guidelines establishing uniform 
criteria for fee schedules discussed in part E.2. supra, there 
should also be uniform guidelines for assessing and collecting 
fees. Whereas the former are intended to be guiding 
principles according to which agencies would determine fee 
rates varying according to their particular costs, the latter 
should allow agencies less latitude. They might even, if no 
reason could be found for variations among agencies, be 
adopted in the form of uniform substantive rules applicable to 
all agencies. 

1. Minimizing Costs 

The guidelines should require agencies to minimize the 

fees charged by making the most efficient use of their 

T 04 
resources. They should provide, for example, that 

searches not be conducted by higher level employees (for 

whose time a higher rate would be applicable) when the work 

could be performed by lower level employees. Requesters 

should not be penalized for the government's inefficiency; 

therefore, when expediency dictates that this principle be 

disregarded, as for example when lower level personnel are 

not available, fees should be based on the charge for the 

lowest level of staff that would normally be used to perform 

the task rather than the rate for the person who actually 

performed it. The same principle should apply to charges for 

the use of other facilities, in particular for computer time. 

Agencies should also be encouraged to contract out all or part 

of their FOIA work to private contractors —allowing them to 

collect fees directly from requesters — whenever it appears 

that the resulting charges to the public would be less than if 



the public, they would normally be entitled to fee waivers. 

See Bonine, supra note 4. 

104/ See 1980 Senate Report, supra note 35 at 81. 
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the agency performed the work itself. Any such contract 
should contain whatever provisions are necessary to insure 
that requests are processed at the least expense possible. 
Adequate provision should also be made for the agency to pay 
the contractor for any work the fees for which would be 
waived if the agency were to process the request itself. 

2. Searches that Produce No Records 

The Attorney General's "Preliminary Guidance" 
Memorandum stateds 

"Search fees are assessible even when no 
records responsive to the request, or no 
records not exempt from disclosure, are 
foundo It is recommended, however, that 
requesters be charged for unsuccessful or 
unproductive searches only where they 
have been given fair notice that this may 
occur o Such notice should be plainly set 
forth in an agency's regulations." 

While the general purport of this recommendation is sound, 
the "fair notice" requirement is insufficiently specific. If it 
means that an agency may include a notice to the effect that 
search (and perhaps review) charges may be levied in its 
regulations and, having done so, assess sizable fees for 
unproductive searches without further warning to the 
requester, it creates the possibility of giving requesters an 
unpleasant and unnecessary surprise. It would be preferable 
were the regulations to provide that, when a search has run 
up fees of a specified amount and produced no disclosable 
records, the requester should be notified and asked whether 
the search should be continued. The guidelines should include 



105/ Attorney General's 1974 FOI Amendments Memorandum, 
supra note 15, at 11, reprinted in 1975 Source Book at 549. 
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a requirement that such a provision be included in agency 
regulations. 



3. Advance Agreements on Fees 

The "Preliminary Guidance" Memorandum also 
contained suggestions as to how to deal with the possibility 
that a requester may be unwilling or unable to pay a large fee 
accrued in the processing of a request. This problem is 

complicated by the requirement that agencies respond to 
requests within ten days. It would not normally be possible 
for an agency to defer processing a request while awaiting an 
answer from the requester as to whether, on the basis of an 
estimated fee, the requester wished to proceed and agreed to 
pay the estimated amount. In many, if not most cases, this 
would make it impossible for the agency to comply with the 
time limit. The Attorney General's solution was to 

suggest: 

"Including a provision in the agency's 
regulations to the effect that, unless the 
request specifically states that whatever 
cost is involved will be acceptable, or 
acceptable up to a specified limit that 
covers anticipated costs, a request that is 
expected to involve assessed fees in 

excess of $ will not be deemed to 

have been received until the requester is 
advised (promptly on physical receipt of 
the request) of the anticipated cost and 
agrees to bear it."^^^ 



106/ Id. at 9, 1975 Source Book at 547. 

107/ See id. 

108/ Id. at 9-10, 1975 Source book at 547-48. 
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The memorandum recognizes that "[t]here is some question 
whether such a provision can be effective to toll the 
statutory time period. . • •" 

Apparently a substantial number of agencies have 
adopted the Attorney GeneraFs suggestion, either formally or 
informally. The 1980 Senate staff report took exception 

to this practice. Acknowledging the validity of agency 

concerns about launching potentially extensive searches 
before being assured that a requester was willing to pay the 
resulting fee, the report noted that "a number of 

agencies ... at least start a document search or otherwise 

111 
process a request before the fee issue is settled." This 

does seem to be the better practice. When there is doubt 

about the requester's willingness to pay what appears likely to 

be a substantial fee, that doubt can normally be resolved by 

contacting the requester by telephone. The guidelines, 

therefore, should take the position that regulations of the 

sort suggested by the "Preliminary Guidance" memorandum 

do not toll the statutory time limit and that in cases in which 

there is a question about whether the requester will pay, the 

question should be put to the requester by telephone or other 

expeditious means. 

4. Collecting Fees in Advance 

A closely related question is whether agencies can or 
should require the prepayment of a fee or some portion 
thereof before commencing a search. The "Preliminary 
Guidance" memorandum suggested that agencies might wish 
to provide by regulation for a deposit of a certain proportion 
of the estimated fee within a specified number of days of a 
demand by the agencyo It did not address the question 



109/ See 1980 Senate Report, supra note 35, at 91-92. 

110/ Id. 

111/ Id. 

112/ Attorney General's 1974 FOI Amendments Memorandum, 

(Continued) 
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whether an agency could treat the ten day limit as tolled 
until the receipt of the deposit, although that question seems 
as important here as it is for obtaining an agreement to pay. 
The 1980 Senate staff report also questioned this practice, 
although the staffs survey apparently did not include a 
question as to whether agencies do require deposits or, if they 
do, whether they treat the time limit as tolled until payment 
is received. ^^ 

Since it is less likely that a requester, having agreed to 
pay, will fail to do so than that a requester will refuse to pay 
altogether, this problem is of less significance than the one 
addressed in the previous section. Notwithstanding the 
Senate staff's objections, there seems little reason why an 
agency should not ask for advance payment of some portion 
of a good faith estimate of fees that are expected to be 
substantial; and an agency should also be permitted to 
suspend a search if a deposit is not forthcoming within a 
reasonable period of time.^^^ The guidelines should so 
provide. 

5. Challenging Fee Assessments 

It seems unlikely that requesters would often wish to 
challenge the amount of a fee, although that likelihood will 
increase if the fees are increased as recommended. 
Nevertheless, the recommendations of this study, if adopted, 
would lead to the establishment of objective standards for 
both fee schedules and the assessment of fees, which should 
be reasonably capable of being applied in an administrative 



supra note 15, at 10, 1975 Source Book at 548. 

113/ See id.; 1977 Senate Hearings, supra note 65, at 787. 

114/ Since by the time an agency has estimated the fee and 

asked for payment and the requester has had a reasonable 

period in which to pay and the ten day limit will normally 

have elapsed, this procedure will apply only to a few large 

requests. 
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appeal. A mechanism for appeal of fee waiver decisions has 

lis 
been recommended elsewhere. This same appeal 

mechanism would be readily available for appeals of the 

amount of fees, and there is no reason why it should not be 

used for that purpose when necessaryo 

G. Conclusion 



The principal substantive recommendation of this 
report is that the FOIA be amended to permit agencies to 
recover the substantial costs of screening records for exempt 
information in responding to requests by profit-seeking 
enterprises that intend to put the records disclosed to a 
private purpose. A second major recommendation is that 
agencies also be permitted to retain the fees they collect in a 
dedicated fund to be used exclusively for compliance with the 
FOIAc If adopted, these recommendations are likely to 
increase substantially many of the fees charged under the 
FOIA and thus to focus increased attention on issues related 
to the establishment of fee schedules and the assessment of 
fees — issues that, until now, have generated very little 
controversy because of the general tendency of agencies to 
charge only a small portion of what they are authorized to 
charge under the statuteo It would be well to anticipate these 
changes by rationalizing and harmonizing what are now a 
diverse and often poorly conceived body of regulations. The 
two sets of guidelines recommended by this report— one 
providing uniform criteria for setting rates, and the other 
providing uniform rules for the assessment and collection of 
fees— should assist in that endeavor. 



115/ See Bonine, supra note 4. 
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When the Curtain Falls: 

Separation of Functions in the 

Federal Administrative Agencies 

Michael Asimow* 

The issue of separation of functions in federal agencies was intensely 
controversial long before the Administrative Procedure Act (APA) was 
adopted,^ and it continues to be hotly debated today. ^ As used in this Article, 
the phrase ''separation of functions" expresses a principle that 
"adversaries" — agency staff members who have prepared or presented evi- 
dence or argument on behalf of or against a party to an administrative 
proceeding — should not participate in the decision. In other words, separa- 
tion of functions drops an imaginary curtain that shelters agency 
decisionmakers from off-record presentation by staff adversaries. 

The dispute about separation of functions is a skirmish in the struggle 
between adherents of institutional and of judiciahzed decisions. An extreme 
proponent of institutional decisions might urge that all agency staff be avail- 
able to participate in preparing a decision that would be a purely corporate 
product. A true believer in judicialized forms, on the other hand, might 
recommend that adjudication be conducted exclusively by persons with no 
other agency responsibilities — ideally by a separate administrative court. At a 
minimum, adherents of judicialization believe that adjudicators should receive 
off-record presentations about the merits of a case only from persons who 
function exclusively as advisers. 

The law and practice of separation of functions represents a compromise 
between these extreme views and defies easy generalization.^ For example, 

♦Professor of Law, UCLA Law School. B.S. 1961, University of California, Los Angeles; 
LL.B. 1964, University of California, Berkeley. 

This Article is based upon a study performed for the Administrative Conference of the 
United States. Recommendations based on this report were tabled at the December, 1980 plenary 
session of the Conference and are likely to be reconsidered at the 1981 plenary session. 

The assistance of Richard Berg and Jeff Lubbers of the Administrative Conference staff, of 
Kenneth C. Davis, William Pedersen, and Cornelius Kennedy, and of my colleagues Steve 
Yeazell, Norman Abrams, and Gary Schwartz is gratefully acknowledged, as is the research 
assistance of Peter Hoffman. I also want to thank the scores of people, in and out of government, 
who shared their insights with me and, in many cases, reviewed portions of the manuscript. 

1. Forty years ago. Professor Nathanson referred to the issue as a **hardy perennial." 
Nathanson, Separation of Functions Within Federal Administrative Agencies, 35 111. L. Rev. 901, 
901 (1941). 

2. Pedersen, The Decline of Separation of Functions in Regulatory Agencies, 64 Va. L. Rev. 
991 (1978), is a penetrating study advocating a rollback in separation-of-functions practice. An 
expansion of required separation of functions to all contested licensing cases is suggested by 
Shulman, Separation of Functions in Formal Licensing Adjudications, 56 Notre Dame Law. 351, 
404 (1981) (a comprehensive treatment of statutory and constitutional issues relating to separation 
of functions in licensing). 

3. Justice While's observation is quite valid: 

The issue [of separation of functions] is substantial, it is not new, and legislators 
and others concerned with the operations of administrative agencies have given much 
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separation is more likely when an agency imposes a punishment for violation 
of rules than when it engages in informal rulemaking. Individualized nonaccu- 
satory decisionmaking, with which this Article is largely concerned, falls 
between these poles. Nor are all staff members treated alike; persons with 
personal, significant adversary involvement in a particular case are more likely 
to be screened out of the decision than other staff members. Another distinc- 
tion hinges on timing: consultations might be allowed before a- matter is 
designated for hearing but not afterwards. Off-record communications con- 
taining evidentiary information may be treated differently from those relating 
to record evaluation or policy. Inhibitions on staff advice might parallel 
prohibitions on ex parte communications by outsiders. The survey of agency 
practice, detailed in an Appendix to this Article, indicates the broad range of 
variations currently employed. 

In a relatively narrow band of cases, the dispute about separation of 
functions has been laid to rest by section 554(d) of the APA,^ which mandates 
a carefully limited version of separation of functions during the decisional 
phase of certain formal adjudications; section 554(d) requires no separation in 
formal or informal rulemaking, informal adjudication, initial licensing, and 
most matters involving utilities or carriers. Nevertheless, in practice, the 
agencies have separated functions in many proceedings to which section 
554(d) is inapplicable, and gone beyond the requirements of section 554(d) 
where it is applicable.^ 

Like other questions apparently settled by the APA, however, the separa- 
tion of functions issue remains lively.^ Recently, it has been vigorously, 
indeed emotionally, debated in the plenary session of the Administrative 
Conference and before the Conference of the American Bar Association."^ 
Current regulatory-reform proposals would extend it to additional proceed- 
ings,® and agencies are constantly pressured by the private sector to separate 
additional functions. 

This Article reviews the statutory and constitutional law of separation of 
functions, and surveys current agency practice. It concludes that separation of 
functions is appropriate and necessary in individualized adversary proceed- 



attention to whether and to what extent distinctive administrative functions should be 
performed by the same persons. No single answer has been reached. Indeed, the growth, 
variety, and complexity of the administrative processes have made any one solution 
highly unlikely. 
Withrow V. Larkin, 421 U.S. 35, 51 (1975). 

4. 5 U.S.C. § 554(d) (1976), Citations to the APA in this Article will omit the reference to 

u.s.c. 

5. See the Appendix, in text accompanying notes 212-313 infra. 

6. This is true at least among lawyers. Judge, then Professor, Breyer recounts a recent dinner 
conversation among lawyers on the subject that caused the economists present to fall asleep. 
Improving the Administrative Process— Time for a New APA? 32 Ad. L. Rev. 287, 313 (1980), 

7. See note * supra; Report and Recommendations of the Ad Hoc Committee on Separation 
of Functions, American Bar Assoc. Section on Administrative Law (unpublished, Jan. 8, 1981) 
(urging expansion of separation of functions far beyond that required by the APA). 

8. See H.R, 746, 97th Cong., 1st Sess. (1981); S. Rep. No. 1018, 96th Cong., 2d Sess. 147-48 
(1980), to accompany S. 262, 96th Cong., 2d Sess. (1980); H.R. Rep. No. 1393, 96th Cong., 2d 
Sess. 15 (1980), to accompany H.R. 3263, 96th Cong., 2d Sess. (1980). 
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ings, but must be designed with great caution in order to minimize the costs in 
accuracy and efficiency that separation invariably entails. 



I. Separation of Functions: Present Law 

A. Separation of Functions under the APA 

Drawing on the majority report of the Attorney General's Committee on 
Administrative Procedure,^ Congress decided that internal separation of an 
agency's decisionmaking from its investigative and prosecutorial functions 
would achieve impartiality without incurring the costs of complete separa- 
tion.^*' Section 554(d) provides that **[a]n employee or agent engaged in the 
performance of investigative or prosecuting functions for an agency in a case 
may not, in that or a factually related case, participate or advise in the 
decision, recommended decision, or agency review . . . except as witness or 
counsel in public proceedings." 

1. Three Related APA Provisions, Section 554(d) separation of functions 
should be distinguished from three other intimately related APA provisions 
that bear on various facets of communication control and separation of 
functions. All four are referred to repeatedly in this Article and are sometimes 
confused with one another. 

a. Ex parte contacts. Section 557(d), added to the APA in 1976 by the 
Sunshine Act,^^ bars interested persons outside the agency from making ex 
parte communications^^ relevant to the merits to any agency member or 
employee who is or may reasonably be expected to be involved in the deci- 
sional process. ^^ Known as the **ex parte contacts" provision, section 557(d) 



9. Attorney Generars Committee on Administrative Procedure, Administrative Procedure 
in Government Agencies 55-60 (1941) [hereinafter cited as Attorney General's Committee Re- 
port]. The minority favored placing adjudication in an independent body, similar to those under 
the long-existing system in tax cases and the more recent arrangement in mine safety and OSHA 
practice. Internal Revenue Code of 1954 § 7441 (Tax Court); 29 U.S.C. §§ 651(3), 661 (1976) 
(Occupational Safety and Health Review Commission); 30 U.S.C. § 823 (mine safety). The NLRB 
employs an intermediate solution: prosecutorial decisions are delegated to the General Counsel. , 
29 U.S.C. § 153(d) (1976). For a time, the FCC was subject to unusually restrictive separation of> 
functions. See 3 K. Davis, Administrative Law Treatise §§ 17.8, 18.4 (2d ed. 1980). 

10. APA Legislative History, S. Doc. No. 248, 79th Cong., 2d Sess. 24-25 (1946) (Sen. Jud. 
Comm. Print), one of many passages in the legislative history acknowledging the influence of the 
Attorney General's Committee Report. See generally Wong Yang Sung v. McGrath, 339 U.S. 33 
(1950). Congress rejected bills containing more rigorous separation provisions. See H.R. II 17, 
79th Cong., 1st Sess., § 10 (1945); APA Legislative History, supra, at 147, 155 (agency must 
delegate all investigative and prosecuting functions; delegatee may take no role in adjudication); 
H.R. 1203, § 5(c), id. at 155-157 (investigators or prosecutors may never participate in decisions); 
H.R. 1206, §§ 308(a), (m)(4), id. at 161, 171, 174-5 (only law clerks or assistants with no other 
function may advise decisionmakers); H.R. 2602, id. at 176, 180 (applied separation of functions 
to rulemaking). 

11. P.L. 94-409, §4(a). 

12. An "ex parte communication" is an oral or written communication not on the public 
record with respect to which reasonable prior notice to all parties was not given, but does not 
include requests for status reports. APA § 551(14). 

13. APA § 557(d)(1)(A). The section similarly bars such communications by decisionmaking 
personnel to outsiders. APA § 557(d)(1)(B). Unauthorized ex parte communications must be 



144 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

codified agency rules and court decisions prohibiting outsider ex parte con- 
tacts in formal proceedings.^^ but left unclear whether such communications 
are allowable in informal proceedings. 

Section 557(d) can complicate the agency's efforts to achieve two desir- 
able objectives: to be open and responsive to outsiders, and to secure as many 
competent advisers as possible for its decisionmakers. By providing that no 
one who will or might serve as a decisional adviser may have any ex parte 
contacts with outsiders, section 557(d) places these objectives into conflict. 
The wider the circle of staff members designated as potential advisers, the 
fewer the staff members who can maintain informal contacts with interested 
outsiders. Indeed, section 557(d) might be interpreted to disqualify a staff 
member as an adviser if he had an ex parte contact with an outsider, or, for 
that matter, had even spoken to a second staff member who had spoken to an 
outsider. ^^ However, this interpretation seems erroneous. Congress provided 
a remedy for knowing violations of section 557(d); the claim or interest of the 
outsider could be adversely affected. ^^ There is no evidence in the statute or 
legislative history that section 557(d) was intended to expand separation of 
functions by disqualifying additional staff members as decision advisers.*"^ 
Mere exposure to off-record presentations or information should not, by 
itself, disquaHfy a decisionmaker or adviser. ^^ Instead, a decisionmaker or 
adviser exposed to outsider ex parte communications should place them on the 
record, as provided by section 557(d)(1)(C). 

b. Hearing officer nonconsultation rule. Section 554(d)(1) prohibits hear- 
ing officers, frequently administrative law judges (ALJs), from * 'consult [ing] 



placed on the public record, together with responses made thereto. APA §§ 557(d)(1)(C). The 
agency can penalize parties making such communications. APA §§ 557(d)(1)(D), 556(d). The 
preclusion goes into effect at such time as the agency designates, but not later than the time the 
agency gives notice that the proceeding is set for hearing. Indeed, an outsider who knows the 
proceeding will be noticed is precluded from making communications after acquiring such 
knowledge. 

14. See W. Gellhorn, C. Byse & P. Strauss, Administrative Law 815-22 (7th ed. 1979). 

15. See Shulman, supra note 2, at -377-80. 

16. See APA §§ 557(d)(1)(D), 556(d). 

17. Indeed, the Government Operations Committee noted that communications solely be- 
tween agency employees are excluded from the ex parte contacts prohibition, unless a staff 
member was acting as an agent for interested outsiders. This strongly suggests that Congress did 
not intend to interfere with the advisory function. H.R. Rep. No. 94-880, 94th Cong., 2d Sess., 
Pt. I, at 20, reprinted in [1976] U.S. Code Cong. & Ad. News 2183, 2202. To disqualify staff 
members who engaged in ex parte contacts with outsiders (or in contacts with other staff members 
who had contacts with outsiders) would go far beyond § 554(d) separation of functions, because 
section 557(d) applies to formal rulemaking, ratemaking, and initial licensing, even though § 
554(d) does not. Moreover, such disqualification would be capricious and unpredictable, since a 
person who engaged in ex parte contact with outsiders might have no idea that he would be later 
tapped as an adviser. Thus he would not be able to make an intelligent choice about whether or 
not to entertain the ex parte contact. This problem is magnified by the fact that a disqualifying ex 
parte communication might occur long before the matter is even noticed for a hearing (where the 
outsider knew that it would eventually be noticed). APA § 557(d)(1)(E). Furthermore, this 
interpretation would allow an outsider who distrusts a particular potential adviser to disqualify 
that adviser by communicating with him ex parte. 

18. See the discussion of Grolier, Inc. v. FTC, 615 F.2d 1215 (9th Cir. 1980), in text 
accompanying notes 56-64 infra. 
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a person or party on a fact in issue," absent notice and opportunity to all 
parties to participate. This "hearing officer nonconsultation rule" has always 
been shrouded in mystery. Although several leading writers have forcefully 
argued that section 554(d)(1) precludes consultations only with outsiders, not 
with other members of the staff, ^^ the Supreme Court recently stated in 
dictum that the provision precludes consultations by hearing officers with 
anyone concerning facts in issue. ^^ 

Another uncertainty about the hearing officer nonconsultation provision 
is precisely what sort of consultation it bars. Section 554(d)(1) prohibits only 
communication about a **fact in issue" and therefore should be understood to 
preclude only informational inputs to presiding officers. ^^ This reading per- 
mits neither staff nor outsiders to furnish presiding officers with off-record 
evidentiary materials, but allows staff members, other than adversaries, to 
help the initial decisionmaker evaluate material already in the record or 



19. Nathanson, Some Comments on the Administrative Procedure Act, 41 111. L. Rev. 368^ 
389 (1946); 3 K. Davis, Administrative Law Treatise § 17.9 (2d ed. 1980); Shulman, supra note 2, 
at 374-76. See Attorney General* s Manual on the APA 55 (1947) [hereinafter cited as Attorney 
Generafs Manual]. 

20. Butz V. Economou, 438 U.S. 478, 513-14 (1978) (dictum). Justice White stated: 
More importantly, the process of agency adjudication is currently structured so as 

to assure that the hearing examiner exercises his independent judgment on the evidence 
before him, free from pressures by the parties or other officials within the agency. . . . 
[T]he Administrative Procedure Act contains a number of provisions designed to guar- 
antee the independence of hearing examiners. ... [A] hearing examiner [may not] 
consult any person or party, including other agency officials^ concerning a fact at issue 
in the hearing, unless on notice and opportunity for all parties to participate. 
Id. (emphasis added). A similar view has been expressed in dicta by Courts of Appeals for the 
District of Columbia Circuit and the Ninth Circuit. See United Steelworkers of America v. 
Marshall, 647 F.2d 1189, 1213 (D.C. Cir. 1980); Grolier, Inc. v. FTC, 615 F.2d 1215. 1219-20 (9th 
Cir. 1980). 

A Congressional committee report has also assumed that section 554(d)(1) precludes presid- 
ing officers from conversing with agency staff as well as with outsiders. See "Reform of Federal 
Regulation,'* Jt. Report of Comm. on Government Affairs and Comm. on Judiciary to accom- 
pany S. 262 (which was not enacted), S. Rep. No. 96-1018, Pt. I, 96th Cong., 2d Sess., 86-87 
(1980) [hereinafter cited as S. Rep. 96-1018]. 

21. The legislative history of the Government in the Sunshine Act indicates that the words 
**fact in issue" should be defined along the lines suggested in the text. New § 557(d) 

prohibits an ex parte communication only when it is "relative to the merits of the 

proceeding.** This phrase is intended to be construed broadly and to include more than 

the phrase **fact in issue*' currently used in the Administrative Procedure Act. ... So 

long as the communication containing such data does not discuss the specific merits of a 

pending adjudication it is not prohibited by this section. 

H.R. Rep. No. 94-880. 94th Cong. 2d Sess., Pt. 1, at 20, reprinted in [1976] U.S. Code Cong. & 

Ad, News 2183, 2202 (emphasis added). This indicated that there are communications discussing 

the "specific merits'* of the case that are not addressed to the "facts in issue." Of course, the 

Government in the Sunshine Act was passed long after the APA and is thus of limited value in 

interpreting the APA. 

Similarly, see S. Rep. No. 96-1018, supra note 20. In recommending extension of § 554(d) to 
cover initial licensing and formal rulemaking, the Joint Committee suggested that the hearing 
officer nonconsultation provision should be narrower in such cases than in the adjudicatory 
proceedings already covered by § 554(d). Apparently, the Joint Committee understood present 
§ 554(d)(1) to preclude conversations only about facts, not law or policy. However, it seemed to 
believe that advice about factual material already in the record would be precluded since such 
advice would concern a "fact in issue.*' The Committee suggested that record-evaluative advice 
should be permitted in initial licensing and formal rulemaking. 



146 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

Otherwise furnish policy guidance. ^^ Section 554(d)(1) thus expresses the 
same principle for presiding officers as section 556(e) states for all decisionma- 
kers: off-record informational inputs are precluded, but assistance in evaluat- 
ing the record or setting policy is not.^^ 

The general, but not universal, practice in federal agencies is that presid- 
ing officers, particularly ALJs, consider themselves true trial judges: they 
consult no one on the agency staff when making their decisions and are 
unavailable to guide upper-level decisionmakers such as agency heads. Al- 
though this degree of independence may well be desirable in straightforward 
accusatory or disciplinary cases, such as license revocations or cease-and-de- 
sist proceedings, it is undesirable in complex, economically significant, and 
precedent-setting cases, such as airline mergers or telephone ratemaking. In 
such cases, the quality of the initial decision would be improved if ALJs had 
access to expert, but nonadversary, staff members. The interpretation of 
section 554(d)(1) suggested here would facilitate this improvement in adminis- 
trative practice.^'* 

c. Command influence rule. The third provision, section 554(d), estab- 
lishes the ''command influence'* rule, which protects the independence of 
hearing officers by providing that they shall not be responsible to or super- 
vised by anyone engaged in performing investigative or prosecutorial func- 
tions.^^ 



22. See Attorney Generars Manual, supra note 19, at 54-55; Grolier, Inc. v. FTC, 615 F.2d 
1215. 1219-20 (9th Cir. 1980) (dictum); Macy, The APA and the Hearing Examiner, 27 Fed. B. J. 
351, 384(1967). 

The legislative history might suggest otherwise: both the Senate and House Committee 
reports broadly state that presiding officers "may not consult with any person or party except 
openly and upon notice.*' APA Legislative History, supra note 10, at 203, 262. This brief 
summary of a technical provision fails to take into account the words '*facts in issue" in the 
statutory language and should not be viewed as precluding consultations that do not concern a 
**fact in issue." Legislation recently proposed would make it clear that technical assistance can be 
provided to a presiding officer in cases calling for modified procedure— essentially individualized 
nonaccusatory decisionmaking. S. 2147, § 212(a)(2), 96th Cong. 2d Sess. (1980), 

23. APA § 556(e) provides: *The transcript of testimony and exhibits, together with all 
papers and requests filed in the proceeding, constitutes the exclusive record for decision . . . ." 
The distinction between evidence and advice must be drawn for many purposes in administrative 
law. See, e.g., Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 880-82 (1st Cir.), cert. 
denied, 439 U.S. 824 (1978) (advisory panel added to evidence rather than evaluated it); United 
States V. Abilene & S. Ry., 265 U.S. 274 (1924) (nothing can be treated as evidence that is not 
introduced as such). See also United Steelworkers of America v. Marshall, 647 F.2d 1189, 1212 
n.20 (D.C. Cir. 1980) (distinction between communications of fact and argument in rulemaking); 
Lead Indus. Assn. v. OSHA, 610 F.2d 70 (2d Cir. 1979) (fact-argument distinction under 
exemption 5 of Freedom of Information Act). 

24. See generally Attorney General's Manual, supra note 19, at 54-55; L. Musolf, Federal 
Examiners and the Conflict of Law and Administration 91-96 (1952); 3 K. Davis, Administrative 
Law Treatise §§ 17.8-17.10, 17.15 (2d ed. 1980). The Civil Aeronautics Board (CAB) has assigned 
some of its staff economists exclusively for use by the ALJs. In addition, an economics professor 
worked part time helping the ALJs on theoretical issues. The ALJs found the staff economic 
analysts very helpful, the professor less so. Interview with CAB ALJ (May 7, 1981) (copy on file 
with the Columbia Law Review). It is clear that ALJs often require technical help in deciding 
cases; it seems inefficient, however, to use staff members exclusively to assist ALJs. Instead, 
ALJs should be able to tap any previously uninvolved agency staff member. 

25. See Attorney General's Manual, supra note 19, at 55-56. 
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2. A Sketch of Separation of Functions under the APA. The separation 
of functions provision, section 554(d), places agency employees into three 
classifications: decisionmaking personnel, adversaries, and everyone else. This 
classification is made on a case-by-case basis. Decisionmaking personnel in- 
cludes the initial decisionmaker (often an ALJ), intermediate review boards, 
ultimate decisionmakers (agency heads), and advisers to any of the foregoing. 
For some purposes under section 554(d), this class is further divided into 
agency heads and all other decisionmakers.^® Adversaries are investigators or 
prosecutors in the particular case being adjudicated or one that is factually 
related. ^"^ The third class, consisting of everyone else, includes persons who 
are generally engaged in prosecution or investigation but have not performed 
such a role in the particular case or a factually related one. 

Under section 554(d), adversaries cannot participate or advise in the 
decision other than on the record, as witnesses or counsel.^® Thus adversaries 
cannot furnish off-record advice to any decisionmaker; but decisionmakers 
can be advised off-record by other decisionmakers, such as upper or lower 
level decisionmakers, staff assistants, or the General Counsel,^^ or by anyone 
in the third group, including staff members not involved as adversaries in the 
particular case or a related case.^** 

3. Communications between Adversaries and Agency Heads. The APA 
precludes adversaries in a particular case from participating or advising in the 
decision. However, agencies perform many interrelated functions and are 
organizationally complex; it is thus impossible and highly undesirable to 
insulate adversaries and decisionmakers, particularly agency heads, from one 
another for all purposes. The Attorney GeneraPs Committee on Administra- 
tive Procedure emphasized the agency head's responsibility for all of the 
agency's functions: 

IS]o far as the agency is empowered to initiate action at all, the 
agency heads do have the responsibility of determining the general 
policy according to which action is taken. They have at least residual 
powers to control, supervise, and direct all the activities of the 



26. See text accompanying notes 33-37 infra. 

27. The definition of *' factually related case" is unsettled. According to a dissenting opin- 
ion, the test is whether both cases derive from a "common nucleus of operative fact," Giambanco 
V. INS, 531 F.2d 141, 150 n.4 (3d Cir. 1976), a standard drawn from pendent jurisdiction cases. 
See United Mine Workers v. Gibbs, 383 U.S. 715 (1966); 13 Wright, Miller & Cooper, Federal 
Practice and Procedure § 3567, at 445-47 (1975). The Giambanco dissent correctly observed that 
two factually similar cases involving different parties are not "factually related." See Attorney 
General's Manual, supra note 19, at 54 n.6. Instead, cases are "factually related" only if they 
arise from the same events, such as a cease-and-desist order and a license revocation proceeding 
arising from a single violation. 

28. According to the legislative history, this means that adversaries shall not "directly or 
indirectly in any manner influence or control the operations" of decisionmakers, "except as a 
participant in public proceedings and even then in no different fashion than the private parties or 
representatives." APA Legislative History, supra note 10, at 203 (S. Rep.). 

29. See Attorney General's Manual, supra note 19, at 54-55; T.S.C. Motor Freight Lines, 
Inc. v. United States, 186 F. Supp. 777, 787-90 (S.D. Tex. 1960) (three-judge court), aff'd per 
curiam sub nom. Herrin Transp. Co. v. United States, 366 U.S. 419 (1961). 

30. See note 73 infra. 
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agency, including the various preliminary and deciding phases of the 
process of disposing of particular cases. ^^ 

Thus, agency heads are excepted from separation of functions in a number of 
situations. 

a. The agency heads exception. The broadest class of exempted contacts 
is provided by the APA, which declares that section 554(d) **does not apply 
... to the agency or a member or members of the body comprising the 
agency. *'^^ 

This provision, the **agency heads exception," assures that agency heads 
can carry out their responsibilities, by permitting them to supervise both lower 
level decisionmakers and prosecutors and personally to investigate, prosecute, 
advocate, advise adjudicators, and render final judgments. ^^ The agency 
heads exception includes an agency member's personal adviser as if he were a 
member himself, but the adviser must remain such throughout the case.^'* 

Despite its broad language, the agency heads exception does not validate 
all off-record communications between adversaries and agency heads. As the 
seminal Attorney GeneraFs Committee Report made clear, adversaries should 
not advise agency heads who are making ultimate adjudicatory decisions, ^^ 
and the agency heads exception was not intended to allow such communica- 
tions to occur. ^^ Indeed, a contrary reading of the agency heads exception 
would trivialize separation of functions and would render meaningless the 
language of section 554(d) that precludes adversaries from participating or 
advising in the ** agency review.' *^^ 

b. Consultation during the predecisional phase. In addition to those 
contacts permitted by the agency heads exception, section 554(d) allows sub- 
stantial and vital contacts between adversaries, agency heads, and their ad- 



31. Attorney General's Committee Report, supra note 9, at 57. 

32. APA § 554(d)(C). In context* the word * 'agency" in this provision clearly refers to the 
head or heads of the agency. 

33. Attorney Generars Manual, supra note 19, at 58; Air Products & Chemicals, Inc. v. 
FERC, 650 F.2d 687 (5th Cir. 1981); cf. FTC v. Cinderella Career and Finishing Schools, Inc., 
404 F.2d 1308, 1315 (D.C. Cir. 1968) (agency head exception allows FTC members to initiate 
complaints and issue press releases); Pangburn v. CAB, 311 F.2d 349, 356 (1st Cir. 1962) (CAB 
members may investigate, reach, and publish conclusions, then adjudicate). However, an agency 
head must be in office during the entire period in which the case is active in order to both 
prosecute and adjudicate. Amos Treat & Co. v. SEC, 306 F.2d 260 (D.C. Cir. 1962). 

34. Grolier, Inc. v. FTC, 615 F.2d 1215, 1220 (9th Cir. 1980) (dictum); S. Rep. No. 96-1018, 
supra note 21, at 86. 

35. See Attorney GeneraFs Committee Report, supra note 9, at 56 (Insulation of advocacy 
from decision **can be achieved at the level of final decision on review by the agency heads by 
permitting the views of the investigators and advocates to be presented only in open hearing where 
they can be known and met by those who may be adversely affected by them."). 

36. See Attorney GeneraPs Manual, supra note 19, at 57-58. Describing present law, a 
Senate Joint Committee report stated: 'The exemption for members of the agency does not allow 
agency employees who are investigators or litigators in a case to advise commissioners on how to 
decide the case." S. Rep. No. 96-1018, supra note 20, at 86. 

37. The separation of functions provision in § 554(d) prohibits investigators and prosecutors 
from participating or advising "in the decision, recommended decision, or agency review*' 
(emphasis added). See J. Freedman, Crisis and Legitimacy 176 (1978). 
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visers in the course of preliminary decisions ^^ by agency heads to launch an 
investigation, issue a complaint, designate a matter for a hearing, add new 
parties to an ongoing case, reopen a closed case, or decide what issues will be 
adjudicated in a case or what remedies sought. ^^ Perhaps many of these 
decisions should be delegated to the staff,^^ but at least some of them are 
sufficiently critical to merit consideration by agency heads. The agency heads 
could not possibly make these decisions without the help of staff members 
who have been investigating the matter or preparing to participate in advo- 
cacy. 

It could be argued that the exposure to adversary presentation inherent in 
a predecisional conference threatens to contaminate the ultimate decisionmak- 
ing.^* The stock response to this claim is that agency heads do no more than a 
trial judge who rules on pretrial motions or requests for preliminary injunc- 
tions, or who engages in conferences to settle the case or narrow the issues, 
and then proceeds to adjudicate the case. Judges are presumed to set aside 
what they heard during pretrial proceedings and judge the case exclusively on 
the trial record.'*^ As a practical matter, the danger of tainting a final 
administrative decision by predecisional conferences is rather remote; memo- 
ries fade and there is substantial turnover of both agency heads and advisers 
during the typically lengthy period between the preliminary conference and 
ultimate agency-level consideration. 

More fundamentally, however, the participation of adversaries in prede- 
cisional conferences is essential if an agency is to exercise combined functions 
of investigation, prosecution, and adjudication. By allowing these confer- 



38. The sensitivity of the discussions about these preliminary decisions is recognized by an 
explicit exemption from the open-meeting provisions of the Government in the Sunshine Act. 
APA § 552b(c)(10) (1976). 

39. Environmental Defense Fund, Inc. v. EPA, 510 F.2d 1292, 1304-06 (D.C. Cir. 1975). In 
this case an adjudicative proceeding to cancel a pesticide registration was ongoing. The enforce- 
ment staff urged the agency head to issue a notice to suspend registration immediately (a distinct 
proceeding involving a different legal standard from cancellation). The staff communication did 
not violate the APA since it concerned only institution of the suspension proceeding. Similarly, in 
Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 1006 n.20 (D.C. Cir. 1976), cert, 
denied, 431 U.S. 925 (1977), the court indicated that the APA was not violated by contacts 
between enforcement staff and agency heads about enlargement of the issues in a pending case. 
The court noted, however, that it was "sensitive to the danger of abuse in such consultations,'* 
which suggests that some clearly focused indication of prejudgment could trigger a reversal. No 
prejudice was shown, however, because the communication favored the registrant by recognizing 
its right to present additional evidence. See also Air Products & Chemicals, Inc. v. FERC, 650 
F.2d 687 (5th Cir. 1981); San Francisco Mining Exchange v. SEC, 378 F.2d 162, 167-68 (9th Cir. 
1967). 

The same principles apply to conferences between adversaries and agency heads about 
whether to reopen a closed case. Since a determination to reopen rests partially upon a determina- 
tion of policy and practicality, separation of functions is inapplicable. RSR Corp. v. FTC, 656 
F.2d 718 (D.C. Cir. 1981). 

40. The Attorney General's Committee Report, supra note 9, at 56-57, recommended such 
delegation to avoid prejudgment. This admonition is echoed in the APA Legislative History, 
supra note 10, at 204 (S. Rep.), 262-63 (H.R. Rep.). 

41. Off -record communications between adversaries and decisionmakers in predesignation 
conferences touch a sensitive judicial nerve. See, e.g., Grolier, Inc. v. FTC, 615 F.2d 1215 (9th 
Cir. 1980), discussed in text accompanying notes 57-64 infra, and cases discussed in note 39 supra. 

42. Attorney GeneraFs Committee Report, supra note 9, at 57. 
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ences, despite the fact that they entail off-record exposure to information, the 
APA strikes a balance between **fairness and pragmatism. "^^ Separation of 
functions in administrative agencies is, of necessity, far from the pristine 
system characteristic of criminal-law enforcement/* 

c. Contacts between adversaries and agency heads concerning collateral 
functions. In addition to contacts that occur during predecisional conferences, 
a variety of communications between adversaries and agency heads are per- 
mitted despite APA separation of functions. For example, many communica- 
tions arise from agency engagement in other functions; agency heads may 
discuss a proposed or pending rulemaking proceeding with staff members who 
are adversaries in pending cases even though the issues overlap, because the 
discussion does not concern the adjudicative decision.'*^ Staff adversaries in a 
pending case may advise the agency heads to launch similar investigations or 
adjudications.*^ Similarly, when the agency heads consider budgeting or 
personnel matters, assess proposed legislation, prepare for a nonadversary 
public meeting, or even adjudicate informally, they quite properly rely on the 
expertise of the staff members who are functioning as adversaries in ongoing 
formal proceedings.*' 

d. Control over pending adjudications. The most sensitive, and, for 
separation of functions, perhaps the most important, issue in interpreting the 
APA is whether agency heads can exercise any control over pending adjudica- 
tions after they are launched but before the case returns to them for decision. 
This issue is particularly critical in cases that involve novel or highly complex 
legal, economic, or technical issues that will entail long delays before the case 
returns to the agency heads, and to which the agency has committed substan- 
tial money and time. Such cases are of great importance to the agency, private 
respondents, and the public and cry out for strong management from the 
agency heads. Interviews at the CAB, NRC, and FTC reflected facets of this 
problem and indicated the impatience of agency members with separation-of- 
functions rules that inhibit their ability to control ongoing litigation.*® 

To the extent that separation of functions hermetically seals agency heads 
from ongoing litigation, several serious consequences arise. For example, the 
agency members may be uninformed and unconsulted about developments in 
the Utigation, such as positions taken by the staff. Thus they cannot step in to 



43. Environmental Defense Fund, Inc. v. EPA, 510 F.2d 1292, 1305 (D.C. Cir. 1975). 

44. See text accompanying notes 148-56 infra. 

45. See generally Attorney General's Committee Report, supra note 9, at 56-58 (eloquently 
observing that all of the functions of the agency must be exercised in harmony and emphasizing 
the **residual powers" of agency heads to direct all the activities of the agency). 

46. See text accompanying notes 38-44 supra. 

47. See, e.g., Kellogg Co., 49 Ad. L.2d 511 (FTC 1980) (prosecutor could engage in 
negotiations with retiring ALJ because these negotiations had no bearing on merits of the case). 

48. Separation of functions inhibits FTC Commissioners from exerting any control over 
large cases and interferes with the staff's ability to drop or narrow such cases. Separation has 
seriously impeded involvement of NRC Commissioners in safety issues. The CAB found that 
separation had to be weakened or circumvented to enable the Board members and staff to achieve 
airline deregulation. See text accompanying notes 220-32 (NRC), 267-70 (FTC), 278-92 (CAB) 
infra. 
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alter the course of the litigation, and they cannot guide staff or lower level 
decisionmakers with respect to agency policy, or whether they should assert a 
particular position or introduce particular economic or scientific evidence. 
Similarly, the staff may believe that a particular case is weak and should be 
dropped, but hesitate to dismiss or settle it without guidance from the agency 
heads who had earlier approved institution of the case. 

Despite separation of functions, however, there are many techniques by 
which agency heads can exercise their **residual powers* '^^ to control ongoing 
litigation short of conducting off-record consultations with adversaries. For 
example, they can communicate on the record, with an appropriate opportu- 
nity for response by outsiders, or can convene a public meeting to which all 
parties are invited. They can also communicate off the record with other 
agency adjudicators, such as ALJs or intermediate review boards. ^^ Another 
technique for controlling an ongoing case is the interlocutory appeal; ques- 
tions of law or policy can be referred to, and decided by, the agency heads 
before the ALJ makes an initial decision. 

In addition, an important distinction can be drawn on the basis of who 
initiates a communication. Literally, section 554(d) only precludes adversaries 
from advising agency heads; it does not preclude agency heads from advising 
the adversaries. Consequently, a communication from the top down does not 
violate section 554(d). 

Moreover, agency heads can and should communicate with adversaries 
about pending adjudication so long as the adversaries do not give advice on 
the merits and decisionmakers do not prejudge the issues. The same basic 
principle that allows predecisional conferences ^^ and communications about 
collateral functions such as rulemaking ^^ — that the agency heads exercise 
mixed functions and are responsible for all fundamental agency decisions — 
vaUdates communications about ongoing adjudication in which the agency 
heads exercise control over the case without prejudging the issues. There are 
many examples of such communications. For example, the staff should be 
allowed to suggest off the record to the agency heads that a particular case 
should be dropped or settled, even though such a request entails exposure to 
factual and legal data about the case.^^ Similarly, the agency and the adver- 
saries should be able to discuss whether the staff should advocate or withdraw 
from particular policy or legal positions at the hearing or should introduce a 
specific type of scientific or economic evidence. So long as the adversaries 
refrain from advocacy or advice on the merits, and the decisionmakers do not 
commit themselves to any particular decision on the issues, such communica- 



49. See text accompanying note 31 supra. 

50. However, there can be no communication about "fact[s] in issue" to a presiding officer. 
APA § 554(ci)(l), discussed in text accompanying notes 19-24 supra. 

51. See text accompanying notes 38-44 supra. 

52. See text accompanying note 45 supra. 

53. See the FTC rules, discussed in note 269 infra, allowing cases to pass into an unrestricted 
mode for purposes of considering settlements. This issue is involved in a pending case in the Fifth 
Circuit that may decide the extent to which agency heads can consult adversaries about settlement 
negotiations. Tenneco, Inc. v. FERC, No. 81-4049 (pending, 5th Cir.). 
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tions should not be construed to violate the APA.^^ Such communications, 
however, are offensive to outside parties and hardly present an appearance of 
fairness and impartiality; on a practical level, it may also be difficult to keep 
such conferences within proper bounds so that no advocacy occurs. Conse- 
quently, they should not occur routinely, but only when necessary for the 
agency to control complex, precedent-setting, or otherwise unusually impor- 
tant cases. Yet the agency heads are responsible for maintaining that control, 
and section 554(d) need not be interpreted to prevent them from doing so. 

4. Definition of ''Adversary. *' Section 554(d) precludes an "employee or 
agent engaged in the performance of investigative or prosecuting functions for 
an agency in a case" from participating or advising in adjudicatory deci- 
sions.^^ **Adversary" is a shorthand description of the '^employee or agent" 
described in section 554(d). To define * 'adversary," it is essential to identify 
the behavior or status described by the phrase **investigative or prosecuting 
functions in a case," and which requires that a staff member be screened from 
decisionmaking. This Article asserts that adversaries are staff members who 
participate personally in developing or presenting evidence or argument be- 
fore agency decisionmakers on behalf of or against a party in a particular 
case, or one that is factually related. Staff members who have other contacts 
with a case, or with other individuals who are adversaries in that case, should 
not themselves be treated as adversaries since they probably lack the "will to 
win" that characterizes the true adversary. 

a. The predecisional stage. A staff member may take part in developing 
the agency's case in the earhest phase of an investigation and may continue to 
do so both before and after the agency decides to issue a complaint or hold a 
hearing. Adversarial involvement may arise during negotiation on the 
agency's behalf with outsiders ^^ and through advocacy at the hearing and 
review stages. A staff member's involvement in a matter may render him an 
adversary no matter when in the course of the proceeding it occurs. 

However, not all involvement in the early phrases of a case makes the 
staff member an adversary. For example, an agency might conduct an infor- 
mal, nonadversarial public hearing before convening an adversarial formal 
adjudication; staff members who prepared studies to assist the agency to 
prepare for such a hearing would not become adversaries unless they also 
engaged in building a case on behalf of the staff or some other party. 

54. Separation of functions is designed to prevent adversaries from influencing or control- 
ling the decision on the merits, but communications described in the text would not have this 
effect. *'The gist of § 554(d) is that no investigating or prosecuting officer shall directly or 
indirectly in any manner influence or control the operations of hearing and deciding officers, 
except as a participant in public proceedings, and even then in no different fashion than the 
private parties or their representatives." APA Legislative History, supra note 10, at 203 (S. Rep.) 
(emphasis added). 

55. APA § 554(d). 

56. Negotiation on behalf of any party can engender a psychological predisposition toward 
that party's position that should preclude the negotiator from giving advice to decisionmakers. 
See J. Freedman, Crisis and Legitimacy 177-80 (1978). Cf. Hortonville Jt. School Dist. No. 1. v. 
Hortonville Educ. Ass'n, 426 U.S. 482, 497 (1976) (school board that discharged striking teachers 
violated due process because it had to assess the reasonableness of its own negotiating conduct) 
(Stewart, J., dissenting). 
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A recent case has blurred the issue of what sort of behavior at the 
predecisional stage constitutes a staff member as an adversary. In Grolier, 
Inc, V. FTC,^'^ the Court of Appeals for the Ninth Circuit applied the separa- 
tion of functions rule to disqualify tentatively an ALJ who had previously 
served as attorney-adviser to an FTC Commissioner. The court held that the 
ALJ could be disqualified if, as an adviser, he had participated in a discussion 
about whether to issue a complaint against a party against whom, as an ALJ, 
he later issued an initial decision. The court's decision was based not on 
concern about bias but on the possibility that the ALJ might have been 
exposed to nonrecord factual data during the predecisional conference. 

Grolier reaches a sound result. In view of the independence of ALJs 
under the APA, a staff member who had prior contact with a case should not 
serve as an ALJ. This result could have been reached under the hearing officer 
nonconsultation rule of section 554(d)(1): since a predesignation conference 
necessarily involves access to evidentiary information (** facts in issue*'), par- 
ticipants in the conference cannot serve as ALJs.^^ 

The Grolier reasoning, however, insofar as it suggests that previous 
contact with the facts of a case is a sufficient indicium of adverseness, is 
unsound. This reasoning threatens serious interference with the advisory func- 
tion since it could well disquaHfy staff members, such as the General Counsel 
or a member of his staff, from participating in predesignation conferences and 
later advising upper or lower level decisionmakers (or actually deciding the 
case if the individual became an agency head) unless the dual roles were 
mandated by the **very nature of administrative agencies.*' ^^ Similarly, the 
Grolier decision might disquaUfy an attorney-adviser from advising an ALJ^** 
or an intermediate review board. It might disqualify a decisional adviser who 
had any casual contact with the facts, such as by answering a technical 
question without becoming enmeshed as an adversary or receiving an ex parte 
contact from an outsider, ^^ 

Exposure to factual information about a respondent by itself should not 
constitute one an adversary and thus disqualify him from participating or 
advising in decisions — whether that information is obtained in a predecisional 



57. 615 F.2d 1215 (9th Cir. 1980). 

58. Of course, § 554(d)(1) does not literally prohibit a hearing officer from *'consult[ing] a 
person or party on a fact in issue" in a conference occurring before he becomes a hearing officer. 
However, it seems likely that Congress would have wished to protect against ALJs receiving 
nonrecord factual inputs at any time. 

59. Grolier. Inc. v. FTC, 615 F.2d 1215. 1220 (9th Cir. 1980). The Grolier comi sought to 
confine the effect of its decision by indicating that the agency heads exception, where necessary, 
would permit an adviser at the predecisional conference, if he remained as an adviser, to furnish 
advice to the Commission at the ultimate decision stage. "This argument [based on the agency 
heads exception) would be compelling if made on behalf of an attorney-adviser or other FTC 
employee who must counsel the member at both the investigative and decision-making stages of a 
case.'* Id. (dictum) (emphasis added). See discussion of the agency heads exception in text 
accompanying notes 33-37 supra. Arguably, it is not necessary for members of the General 
Counsel's staff to play such dual roles. 

60. There are many situations where such advice is permitted by § 554(d)(1). See text 
accompanying notes 19-24 supra. 

61. See text accompanying note 204 infra and note 13 supra. 
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conference, in a casual conversation with adversaries or outsiders, or in any 
other way. Although a subordinate purpose of separation of functions is to 
safeguard the exclusive record from off-record informational inputs,^^ its 
primary purpose is to exclude staff members whose will to win makes them 
unsuitable to participate in decisionmaking.®^ An attorney-adviser should not 
be treated as an adversary merely by reason of exposure to factual informa- 
tion about a respondent, absent his assuming a role that is likely to cause him 
to identify with a party; he therefore should not be disqualified by the 
separation of functions provision from any decisionmaking function.®'* 

b. Nonprosecutohal adversaries, A vital, but completely open, question 
under section 554(d) is whether it requires separation of functions in cases that 
are not prosecutions. For example, an agency might seek to modify an existing 
license for safety reasons even though the licensee violated no rule. Are the 
adversaries in such a case precluded from advising decisionmakers? It has 
been argued that the reference to * 'prosecuting functions" in section 554(d) 
means that APA separation of functions applies only to prosecutions, i.e., 
cases in which the private party is accused of violating a statute or regulations 
or public policy.®^ Although section 554(d) also refers to ** investigative 
functions,*' adherents of the narrow view argue that this phrase connotes only 
investigation pursuant to prosecution for wrongdoing.®® Certainly, accusa- 
tory cases resemble criminal prosecutions, and strict procedural protections 
are pecuHarly appropriate in such matters.®^ 

However, the arguments for a broad reading of ** investigative or prose- 
cuting functions" are equally convincing. Section 554(d) could easily be read 



62. In Groiier, the Ninth Circuit correctly identified concern about insulation from nonre- 
cord information as a rationale for § 554(d). See Attorney General's Committee Report, supra 
note 9, at 56. However, the discussion in the Attorney General's Committee Report related to 
persons who learned the extra-record facts in the course of prosecution and investigation — activi- 
ties that probably give rise to a will to win. The Report hardly provides support for the contention 
that anybody who is exposed to extra-record facts automatically becomes an adversary. Indeed, 
the Report carefully explains that there is nothing unfair about the agency heads making prelimi- 
nary decisions to prosecute and then deciding cases. Thus, the Committee would probably have 
seen nothing unfair about advisers participating in such conferences and later playing other 
advisory or decisional roles. 

63. See text at notes 148-50 infra. As even the Groiier court recognized, the legislative history 
of the APA echoes language from the Attorney General's report about the will-to-win problem, 
but manifests no concern about the problem of exposure to information. 615 F.2d at 1220. 

64. The "fact in issue" language of § 554(d)(1) explicitly shelters hearing officers from ex 
parte access to factual information, but no such limitation appears in the separation of functions 
provision of § 554(d) applicable to decisional advisers. It follows, therefore, that an individual 
who is exposed to such information should not be disqualified as an adviser but should be 
disqualified from serving as the presiding officer. See text at note 58 supra. 

65. See Shulman, supra note 2, at 367-69. See also APA Legislative History, supra note 10, 
at 24 (S. Comm. Print); Attorney General's Manual, supra note 19, at 51 (separation should not 
apply to licensing in which "accusatory and disciplinary factors" are absent). 

66. See Shulman, supra note 2, at 369. The legislative history frequently refers to "prosecut- 
ing" in explaining the term "investigative or prosecuting functions." This suggests that the only 
investigators who must be separated are those engaged in prosecutorial investigations. See APA 
Legislative History, supra note 10, at 24 (S. Comm. Print), 203 (S. Jud. Comm.), 262 (H. Jud. 
Comm.). 

67. See text accompanying notes 148-57 infra. 
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to preclude adversaries from taking part in decisionmaking, whether a case is 
accusatory or not.®^ The primary purpose of separating functions is to screen 
from decisionmaking those who have a will to win, a psychological commit- 
ment to achieving a particular result because of involvement on the agency's 
team.^^ Such involvement occurs whether or not accusations of misconduct 
have been made. The words * 'prosecuting" and "investigating" do not have a 
crystallized meaning that limits them to accusatory cases. ^^ Moreover, the 
legislative history is inconclusive.^* Consequently, a court would be free to 
adopt the broad definition suggested in this Article — that any staff member 
who participates personally in developing or presenting evidence or argument 
on behalf of or against a party is precluded from participating or advising in 
the decision. "^^ 

c. Uninvolved supervisors, subordinates, and colleagues of adversaries. 
The status under APA separation of functions of persons having an institu- 
tional link to adversaries remains unsettled. Quite clearly, a staff member 
customarily employed as an adversary, but without any connection to a 



68. The Attorney General's Committee Report makes many references to advocacy, rather 
than prosecution, and its reasoning covers all adversarial activity. Attorney GeneraPs Committee 
Report, supra note 9, at 56, This language of the Attorney GeneraPs Committee Report is quoted 
with approval in APA Legislative History, supra note 10, at 25 (S. Comm. Print) and in the 
Attorney General's Manual, supra note 19, at 57. 

69. APA Legislative History, supra note 10, at 25; Attorney General's Committee Report, 
supra note 9, at\56. See text accompanying notes 148-50 infra. 

70. Although the term "prosecuting" generally has a criminal connotation, it has a well-es- 
tablished secondary meaning relating to pressing any kind of claims before a legal tribunal. See 
Black's Law Dictionary 1385 (4th ed. 1951); Webster's Third New International Dictionary 1820 
(unabr. ed. 1965). 

71. See notes 65, 66 & 68 supra. The legislative history of recently enacted § 557(d), which 
prohibits outsider ex parte contacts, states that "an agency attorney litigating the case for the 
agency will not be involved in the decisionmaking process." H.R, Rep. No. 94-880, Pt. I, 94th 
Cong., 2d Sess. 20, reprinted in [1976] U.S. Code Cong. & Ad. News 2202. This statement is not 
limited to accusatory cases, and seems to assume that separation of functions applies to all 
adjudications. 

72. Professor Davis correctly argues that nonadversary investigators should be allowed to 
judge or advise judges. 3 K. Davis, Administrative Law Treatise § 18.4 (2d ed. 1980). He believes 
that § 554(d) might well disqualify neutral investigators, like ALJs in social security cases, from 
participating in the decision. This unfortunate result can be avoided by interpreting § 554(d) to 
disqualify only staff members who have been engaged as adversaries in developing or presenting 
evidence. A staff member who develops evidence to assure a full presentation, but does not do so 
on behalf of or against any party, is not an adversary and was never intended to be disqualified by 
§ 554(d). As Davis points out, Richardson v. Perales, 402 U.S. 389, 410 (1971), discussed in note 
116 infra, upheld judging by Social Security investigators under due process without mentioning 
the APA. 

On the other hand, S. Rep. No. 96-1018, supra note 20, at 86, appears to assume that 
"prosecuting'* is used narrowly in existing § 554(d). In proposing to change the word "prosecut- 
ing" to "litigating," and also to require separation of functions in initial licensing and formal 
rulemaking, the Joint Committee stated: "The prohibition in the current law bars involvement in 
the decision-making process by those prosecuting the case on behalf of the agency. Since the word 
prosecuting fails to accurately describe all the kinds of formal proceedings which may now be 
subject to the prohibition of this section, the term litigating has been substituted for it." 
However, this language probably should be taken as a clarification of the word "prosecution," 
not as a definitive statement about the meaning of present law. 
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particular case, or a factually related one, can serve as an adviser." It is 
equally clear that an adversary's supervisor, subordinate, or colleague who 
himself becomes involved in preparing or otherwise making decisions about 
litigating a particular case becomes an adversary himself. ^^ However, 
whether a completely uninvolved superior, subordinate, or colleague of an 
adversary becomes an adversary himself merely by virtue of his institutional 
link is in dispute. In my view, the APA's language is dispositive; by itself, an 
institutional tie to an adversary does not make one an adversary. Section 
554(d) disquaUfies a staff member who is investigating or prosecuting **for an 
agency in a case." Inclusion of the words **in a case" limits the statute to 
those persons with personal involvement in the particular case under adjudica- 
tion or one that is factually related. ^^ 

Nevertheless, in 1958, Judge Learned Hand provided authority for the 
opposite proposition. In Columbia Research Corp, v. Schaffer,'^^ the court 
disqualified the Post Office General Counsel from rendering an appellate 
decision in a mail fraud case. The General Counsel was the immediate but 
uninvolved supervisor of the prosecuting attorney. Judge Hand held that this 
combination of functions, i.e., uninvolved supervisor and decisionmaker, 
violated the APA, because the prosecutor might select only cases meeting with 
his supervisor's approval, so that the latter would be judging a case he had 
indirectly prosecuted. This reasoning seems unsound. Surely, a prosecutor's 
selection of cases of the sort that a decisionmaker approves is unobjection- 
able; no prosecutor wastes time on known losers. Indeed, in predesignation 
conferences,"^^ prosecutors consult directly with the ultimate decisionmakers 



73. Some of the original bills from which the APA was ultimately derived prohibited all 
officers engaged in investigation and prosecution from participating or advising in the decision. 
See note 10 supra. However, the statute disqualifies only persons actually engaged in prosecution 
or investigation in the particular case or a factually related case. See Attorney General's Manual, 
supra note 19. at 54 n. 6. 

On the other hand, both committee reports state that ^'prosecuting officers . . . may not 
participate in the decisions except as witness or counsel in public proceedings .... The purpose 
of the section is to assure that no investigating or prosecuting officer shall directly or indirectly in 
any manner influence or control the operations of hearing and deciding officers ....*' APA 
Legislative History, supra note 10, at 203 (S. Rep.), 262 (H.R. Rep.). See also id. at 316, 361. 
Although these explanations suggest that uninvolved prosecuting officers cannot participate, they 
should be dismissed as hasty oversimplification of a technical point in a complex bill. 

74. See Attorney General's Manual, supra note 19, at 57-58. S. Rep. No. 96-1018, supra note 
21, at 85, in recommending clarifying language, made this statement, which also describes existing 
law: "Other employees in the same bureau as those litigating or investigating the case, including 
employees with overall supervisory responsibility for the investigator or Htigator, are not auto- 
matically barred by the amendment from a later decisionmaking role. The applicability of this 
ban to such employees will depend on all the circumstances." 

75. The APA treats the problem of command influence explicitly in § 554(d)(2): hearing 
officers may not be supervised by uninvolved prosecutors or investigators. This provision suggests 
that other commingling due to supervision does not violate APA separation of functions; other- 
wise, § 554(d)(2) would be superfluous. The Attorney General's Manual, supra note 19, at 58, 
took no clear position on this issue, merely assuming that an uninvolved supervisor could advise 
the agency. 

76. 256 F.2d 677 (2d Cir. 1958) (alternative holding). See also Pinkus v. Reilly, 157 F. Supp. 
548 (D.N.J. 1957) (dictum). But see Glanzman v. Schaeffer, 143 F. Supp. 243 (S.D.N. Y. 1956), 
aff d, 252 F.2d 333 (2d Cir. 1958), 

77. See text accompanying notes 31-45 supra. 
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and tend to discover their attitude on each case. Since participation by adver- 
saries in predesignation conferences is acceptable, it is difficult to see how the 
purely formal commingling involved in Columbia Research is objectionable.^® 

Subsequent decisions cast considerable doubt on Columbia ResearchJ^ 
For example, SEC v. R.A. Holman Co,^^ allowed a former prosecution 
supervisor to serve as decisionmaker provided he had not been personally 
involved in the prosecution. Holman seems to reject the premise on which 
Columbia Research was based since, by implication, it finds that an unin- 
volved prosecution supervisor has not **prosecuted" a case brought by his 
subordinates. 

Similar issues are presented when advisers to decisionmakers have other 
institutional links to staff adversaries. For example, assume that a general 
counsel actively supervises prosecution. Can an attorney in his office who is 
an expert on the problems arising in a particular type of case, and who has 
been totally uninvolved in the matter, act as an adviser? Even if one concludes 
that uninvolved supervisors should be available as advisers, perhaps unin- 
volved subordinates should not, because they might feel compelled to support 
their supervisors' positions. ^^ 

The APA should not be interpreted to preclude advice by any staff 
member who has not become personally involved in developing or presenting 
evidence or argument in a particular case or one that is factually related — re- 
gardless of what he may do in others. For strong theoretical and practical 
reasons, supervisors should be available as advisers, particularly in unusually 
difficult or important cases. ®^ Colleagues and subordinates of adversaries 
should also be available in such cases. However, in accusatory or disciplinary 



78. However, the Columbia Research result has practical appeal. Mail fraud cases are 
quasi-criminal; it makes one uneasy that a prosecution supervisor makes the ultimate decision. 
Particularly in view of the small size of the post office legal staff, it might be practically difficult 
to insulate the prosecutor and his superior from one another, or so it might seem to outsiders. In 
such cases, a system of separation that goes beyond the minimum APA requirements should be 
considered. 

79. American GenM Ins. Co. v. FTC, 589 F.2d 462 (9th Cir. 1979), might be considered 
supportive of Columbia Research. In dictum, the court suggested that mere supervisory responsi- 
bility, regardless of actual involvement, disqualifies a decisionmaker; the decision appears based 
on due process, but also considers the APA. See also Amos Treat & Co. v. SEC, 306 F.2d 260 
(D.C. Cir. 1962), which is also based primarily on due process but considers the APA. In Treat 
the court disqualified an SEC member from deciding a case initiated while he was still a 
prosecution supervisor; his personal involvement in the prosecution was slight, and it is not clear 
whether the court thought he was automatically disqualified or whether his personal participation 
was sufficient to disqualify him. 

80. 366 F.2d 446 (2d Cir. 1966), cert, denied, 389 U.S. 991 (1967). See also Au Yi Lau v. 
INS, 555 F.2d 1036 (D.C. Cir. 1977) (uninvolved supervisor of advocates can be appointed as 
decisionmaker); San Francisco Mining Exch. v. SEC, 378 F.2d 162, 168 (9th Cir. 1967) (supervi- 
sor of prosecution of stock issuers not disqualified from deciding case against stock exchange); 
Grolier, Inc. v. FTC, 615 F.2d 1215 (9th Cir. 1980), discussed in text at notes 57-64 supra 
(exposure must be actual rather than potential to make adviser an adversary). Holman was cited 
with apparent approval in Withrow v. Larkin, 421 U.S. 35, 50 n.l6 (1975), although it might be 
distinguished from Columbia Research because the supervision relationship existed at the time of 
decision in Columbia Research, but had terminated by the time of decision in Holman. 

81. See J. Freedman, Crisis and Legitimacy 180-90 (1978). 

82. See text accompanying notes 205-208 infra. 
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matters that do not present unusual complexity, the agency probably should 
draw the circle of potential advisers to decisionmakers more narrowly than the 
APA requires. In such cases, it is seldom necessary to use persons with 
institutional links to the adversaries; agencies usually have ample advisory 
resources without tapping uninvolved superiors, subordinates, or colleagues 
of the adversaries. In particular, the use of adversaries' subordinates gives the 
appearance of unfairness and should not occur unless the expertise of the 
subordinate is indispensable and an on-the-record presentation is impractical. 

d. Marginal participation. Often it is difficult to decide whether an 
individual's participation in developing or presenting evidence or argument is 
significant enough to place him on the adversary side of the curtain. Thus the 
questionable Grolier decision indicates that exposure to information about a 
case disqualifies one as a decisionmaker or adviser, and the equally doubtful 
Columbia Research decision disqualifies an uninvolved supervisor. 

A particularly significant practical issue is whether a staff member who 
testifies as a witness or gives technical advice to an adversary is automatically 
disqualified.®^ A strict approach to separation of functions would disqualify 
such a person as a member of the agency's litigating team, but this approach is 
oversimplified and could be quite costly. Agency technical staff is a limited 
and valuable resource that should, to the largest degree feasible, be available 
as a source of decisional advisers, particularly in complex, economically 
important, and precedent-setting cases. Simply having answered a few ques- 
tions, as a witness or in response to adversaries while they prepare their case, 
does not engender a partisan psychological identification with the agency's 
side of the dispute. Without such a will to win, the staff member should not be 
treated as an adversary and disqualified as an adviser to the decisionmakers.®"* 
On the other hand, if the staff member becomes involved in planning litiga- 
tion strategy or assumes a personal commitment to a particular result, or if his 
testimony as a witness is controverted, he should, of course, be treated as an 
adversary from that time forward. By the same token, a staff member should 
not be considered an adversary if he negotiates or examines witnesses in his 
capacity as a decisionmaker, for example, as the presiding officer at the 
hearing, rather than as an advocate.®^ 

83. See 2 K. Davis, Administrative Law Treatise § 13.09, at 243-47 (1958). But see Grolier. 
Inc. V. FTC, 615 F.2d 1215 (9lh Cir. 1980) (exposure to information about case makes one an 
adversary). In recommending language which would clarify § 554(d), a Senate Joint Committee 
stated: "This [new language defining adversaries] includes an agency employee who testifies to 
any significant degree in a proceeding on behalf of the proposed agency position. The wording 
does not affect an agency employee otherwise removed from involvement in the planning or 
implementation of the agency's case, or a factually related matter, who is sought out infrequently 
by agency litigators for advice on substantive or procedural issues in a case." S. Rep. No. 
96-1018, supra note 21, at 85. Particularly in its description of agency employees who furnish 
infrequent advice to adversaries, this account of a revised § 554(d) comes quite close to the 
interpretation of existing law urged in the text. 

84. See text accompanying notes 148-151 infra. Since stricter disqualification rules should be 
employed in accusatory or disciplinary matters, see text accompanying notes 160-61 infra, an 
individual who has answered questions at a hearing or for adversaries who were preparing for a 
hearing should probably be disqualified as an adviser in the typical accusatory or disciplinary 
case, regardless of APA requirements. 

85. See note 72 supra. 
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An individual who engages in judicial proceedings on behalf of an agency 
probably should not be treated as an adversary for purposes of advising the 
agency in subsequent administrative proceedings.^^ In most instances, the 
judicial matter would concern legal matters apart from the merits of the case 
(such as procedural issues), so that judicial advocacy would be unlikely to 
produce a psychological commitment to the agency's position on the merits. 
Even judicial advocacy defending a final agency decision on substantive issues 
would not necessarily result in an inabihty to furnish objective advice in 
subsequent administrative proceedings. However, this is debatable; perhaps 
such an advocate should be disqualified, particularly in an accusatory case. 

5. Exceptions to APA Separation of Functions. The APA separation-of- 
function rules are inapplicable to a vast number of administrative proceed- 
ings. Since section 554 applies only to formal adjudication as defined in the 
APA,^*^ separation of functions is not required in formal ^^ and informal 
rulemaking,®^ informal adjudication,^** and rate proceedings.^^ In addition, 
section 554(d)(A) exempts initial Ucensing decisions from separation of func- 
tions^^ on the theory that such proceedings tend to resemble rulemaking. ^^ 



86. See Attorney General's Manual, supra note 19, at 58 n-8 (participation in any judicial 
proceeding should not disqualify a general counsel as an adviser). In recommending clarification 
of existing § 554(d), a Senate Joint Committee made it clear that participation in judicial 
proceedings would not constitute one an adversary for purposes of separation of functions. S. 
Rep. No. 196-1018, supra note 21, at 86. 

87. International Tel. & Tel. Corp. v. Local 134, IBEW, 419 U.S. 428 (1975). In addition, § 
554(a) of the APA sets forth a number of exceptions: (1) a matter subject to a subsequent trial of 
the law and the facts de novo in court; (2) the selection or tenure of an employee, except a hearing 
examiner appointed under § 3105 of the APA; (3) proceedings in which decisions rest solely on 
inspections, tests, or elections; (4) the conduct of military or foreign affairs functions; (5) cases in 
which an agency is acting as an agent for a court; and (6) the certification of worker representa- 
tives. 

Congress has also exempted deportation cases from separation of functions. See Marcello v. 
Bonds, 349 U.S. 302 (1955). The legislative change overruled Wong Yang Sung v. McGrath, 339 
U.S. 33 (1950). See generally Giambanco v. INS, 531 F.2d 141 (3d Cir. 1976) (split decision holds 
APA inapplicable to Board of Immigration Appeals). These exceptions are not within the purview 
of this Article. 

88. Environmental Defense Fund v. EPA, 598 F.2d 62 (D.C. Cir. 1978); Hoffmann-La 
Roche, Inc. v. Kleindienst, 478 F.2d 1 (3d Cir. 1973). 

89. Lead Indus. Ass'n v. EPA, 647 F.2d 1130, 1179 n.l51 (D.C. Cir.), cert, denied, 101 S. 
Cl. 621 (1980); Ass'n of National Advertisers, Inc. v. FTC, 627 F.2d 1151 (D.C. Cir. 1979), cert. 
denied, 447 U.S. 921 (1980); Marketing Assistance Program, Inc. v. Bergland, 562 F.2d 1305 
(D.C. Cir. 1977). 

90. Bethlehem Steel Corp. v. EPA, 638 F.2d 994. 1008 (7ih Cir.). cert, denied, 447 U.S. 921 
(1980); Porter County Chapter, Izaak Walton League v. NRC, 606 F.2d 1363, 1370-71 (D.C. Cir. 
1979); Honeyradio, Inc., 69 F.C.C.2d 833, 45 Ad. L.2d 175 (1978). 

91. American Tel. & Tel. Co. v. FCC, 449 F.2d 439, 453-54 (2d Cir. 1971) (court criticizes 
procedure but upholds it under APA and Communications Act); Wilson & Co. v. U.S., 335 F.2d 
788 (7th Cir. 1964), cert, denied, 380 U.S. 951 (1965), remanded per stipulation, 382 U.S. 454 
(1966). Most rate proceedings are classified as rulemaking by APA § 551(4), (5), but under APA 
§ 554(d)(B), no separation of functions is required even in proceedings involving the validity of 
existing rates, facilities, or practices of utilities or carriers, since such issues are often consolidated 
with rulemaking. APA Legislative History, supra note 10, at 286 n.lO. 

92. See the excellent treatment of the initial license exception in Shulman, supra note 2, at 
358-64. 

93. See APA Legislative History, supra note 10, at 204 (S. Rep.). Congressman Walter noted 
that the parties would be better served in initial licensing cases if the proposed decision reflected 
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Although initial license proceedings are typically nonaccusatory and some- 
times turn on questions of policy or legislative fact (such as the need for 
additional competition in a market), they also frequently involve hotly dis- 
puted adjudicative facts (such as a licensee's qualification) with respect to 
which staff members have assumed adversary positions.^'* During enactment 
of the APA, both committees of Congress that introduced the legislation 
cautioned that the exceptions for initial licensing and for cases involving the 
validity of existing rates should not be interpreted as "precluding fair proce- 
dure where it is required,'* since *'some instances of either kind of case . . . 
tend to be accusatory in form and involve sharply controverted factual is- 
sues. "^^ By and large, most agencies routinely separate functions in initial 
licensing and ratemaking adjudications, so the separation issue seldom 
arises.^® 

Recently, in Hercules, Inc. v. EPA,^^ the Court of Appeals for the 
District of Columbia suggested that separation of functions might be required 
even in cases to which section 554(d) is inapplicable. Hercules reviewed rules, 
applicable only to a single producer, that were made in formal on-the-record 
proceedings. The judicial officer, lacking a tentative decision and working 
under intense time pressure with a vast and highly complex record, asked 
agency counsel to locate particular material in the record. ^^ The court ex- 
pressed deep concern over such contacts and recommended legislation or rule 
changes to prohibit them, or to require their disclosure, **lest there be an 
erosion of public trust and confidence in the administrative process. "^^ Al- 
though it reluctantly upheld the rules, ^^^^ the court seemingly suggested that it 



the views of the staff whether or not they have been actively involved in the case. Id. at 361. This 
.argument does not explain why the views of adversaries must be conveyed off the record. 
Applications for permits for the discharge of effluents from a point source are initial licensing 
proceedings. Seacoast Anti-Pollution League v. Costle, 572 F.2d 872 (1st Cir.), cert, denied, 439 
U.S. 824 (1978); Marathon Oil Co. v. EPA, 564 F.2d 1253, 1264 (9th Cir. 1977). 

94. This often occurs in FCC and NRC proceedings. Of course, APA separation of func- 
tions applies to renewal, suspension, and modification of licenses, but apparently not to modifi- 
cations where the licensee, rather than the agency, initiates the proceedings. See Attorney Gen- 
eral's Manual, supra note 19, at 51-52. But see Chotin Towing Corp. v. FPC. 250 F.2d 394 (D.C. 
Cir, 1957) (licensee application to terminate license is not initial license proceeding). 

95. APA Legislative History, supra note 10, at 204, 262 (S. Rep., H.R. Rep.) (emphasis 
added). On the Senate floor, Senator McCarran added rulemaking to the list of proceedings in 
which agencies were admonished to separate functions where sharply conflicting factual issues 
appear. Id. at 324-25. He did not mention that the cases had to be **accusatory in form.** See 
Hercules, inc. v. EPA, 598 F.2d 91, 127 (D.C. Cir. 1978), which referred to this legislative history 
in the course of a decision suggesting that separation of functions might in some cases be applied 
in cases of formal rulemaking. See text accompanying notes 97-103 infra. 

96. See the Appendix, in text accompanying notes 212-313 infra. 

97. 598 F.2d 91 (D.C. Cir. 1978). 

98. She also contacted several agency officials for help in evaluating difficult scientific 
problems presented by the record; apparently none of these officials had been advocates in the 
particular case. 598 F.2d at 121-22. It is not clear whether they had been witnesses at the hearing. 

99. Id. at 127. 

100. The court felt obliged to uphold the rules because of the agency's good faith in 
assuming the contacts were permissible, the intense time pressure and enormity of the record, the 
public health dimension, the fact that no new evidentiary information or even policy arguments 
were conveyed, and the fact that Home Box Office, Inc. v. FCC, 567 F.2d 9 (D.C. Cir.), cert, 
denied, 434 U.S. 829 (1977) is not retroactive. See note 102 infra. Strangely, the court failed to 
mention the trivial, nonprejudicial nature of the communication as a reason to uphold the rule. 
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might impose separation of functions in formal rulemaking in which the 
special circumstances of Hercules were not present, ^^^ This dictum was based 
on a mixture of legislative history, ^^^ due process concerns, and a desire to 
protect the adversarial character of formal rulemaking and the judicial review 
function.***^ 

More recently, the District of Columbia Circuit has made clear that 
courts will not require separation of functions beyond APA strictures. In 
United Steelworkers v. Marshall, ^^"^ a case involving review of OSHA rules 
made in an informal procedure that included cross examination, the court 
indicated that Hercules was no more than an admonition to Congress and 
conceded that the court lacked power to impose separation, absent a violation 
of due process. ^**^ 

B. Separation of Functions and Due Process 

The APA is in the foreground of any discussion about separation of 
functions, but due process lurks in the background, ^^^ for due process entitles 
private parties to a neutral decisionmaker. An impartial decisionmaker helps 
to achieve the objectives of procedural due process: avoidance of mistaken or 
unjustified deprivation of liberty or property and promotion of participation 
and dialogue by affected individuals in the decisionmaking process. ^^''^ Un- 
fortunately, despite a wealth of constitutional cases assessing particular com- 
binations of functions, many issues remain confused and unresolved. Clearly, 
mixing adversarial conduct with adjudication presents a constitutionally sensi- 
tive problem; beyond that bland assertion lies a melange of confusing cases 
and fine distinctions. 

Like other due process problems, a claim that separation of functions is 
required would be analyzed under the balancing test of Mathews v. 



101. 598 F.2d at 126. Compare Environmental Defense Fund v. EPA, 598 F.2d 62, 75-76 
(D.C. Cir. 1978). 

102. 598 F.2d at 127. See text accompanying notes 95-96 supra. The Hercules decision, 
however, quoted only the reference to separation of functions in rulemaking on the Senate floor. 
The other legislative history, w^hich seems more carefully prepared, mentions only initial licensing 
and ratemaking, not rulemaking, and suggests that functions be separated only when there are 
both an accusatory proceeding and sharply contested factual issues. 

103. The court relied heavily on Home Box Office, Inc. v. FCC, 567 F.2d 9 (D.C. Cir.), cert. 
denied, 434 U.S. 829 (1977), which invalidated rules of general applicability because of outsider 
ex parte contacts. At the very least. Home Box Office is a vulnerable precedent in light of 
Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978). See United Steelworkers 
V. Marshall, 647 F.2d 1189, 1212 n.20, 1214-15, 1218 (D.C. Cir. 1980); Carberry, Ex Parte 
Communications in Off-The-Record Administrative Proceedings: A Proposed Limitation on 
Judicial Innovation, 1980 Duke L.J. 65. 

104. 647 F.2d 1189, 1212 n.l9, 1213, 1215-16 (D.C. Cir. 1980). 

105. The court suggested that separation of functions might be applied in a proceeding 
resolving conflicting private claims to a valuable privilege, as in Sangamon Valley Television 
Corp. v. United States, 269 F.2d 221 (D.C. Cir. 1959), or in some extremely compelling circum- 
stances. United Steelworkers v. Marshall, 647 F.2d 1189, 1214-15 (D.C. Cir. 1980). ' 

106. See generally Gifford, The Morgan Cases: A Retrospective View, 30 Ad. L. Rev. 237, 
249-56, 270-76 (1978). 

107. Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980). Surprisingly similar results have 
been achieved by British courts fleshing out the "natural justice*' standard on a case-by-case 
basis. See generally H. Wade, Administrative Law 400-20 (4th ed. 1977); J. Evans, DeSmith's 
Judicial Review of Administrative Action 248-77 (4th ed. 1980). 
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Eldridge,^^^ The Eldridge test would require a court to weigh the interest of 
the private party that will be affected by the agency's action, the risk of error 
inherent in a combination of functions and the probable value of separation 
of functions in minimizing this risk, and the government's interest in avoiding 
separation of functions, including the fiscal and administrative burdens that 
would be entailed. 

A relatively uncontroversial example suggests how the Eldridge factors 
apply and sets the stage for considering more disputable cases. Assume that an 
agency wishes to discharge a tenured employee or revoke a license because of a 
violation of rules, that the case is not covered by the APA, and that it turns on 
disputed, adjudicative facts that are not unusually complex or technical. 
Assume further that a particular staff member has investigated the case and 
presented it, for the government, before a hearing officer. The hearing officer 
decides the case in favor of the employee or licensee. Off the record, the 
adversary staff person urges the agency head to reverse the initial decision 
because the hearing officer did not understand the case. The agency head then 
decides the case against the employee or licensee. 

The Mathews v. Eldridge formula signals a violation of procedural due 
process. ^'^^ The private party's interest in a tenured job or license is strongly 
protected by due process, and secret advice from adversaries poses particu- 
larly serious risks of error when, as here, allegations of wrongdoing have been 
made and matters of specific adjudicative fact must be resolved. Finally, the 
government's interest in utilizing off-record advice from adversary to agency 
head is slight, because little or no expertise is sacrificed if advice is furnished 
by an uninvolved staff person instead of by the adversary, and, as an alterna- 
tive, the adversary can readily participate by filing an on-the-record brief. 
Consequently, the off-record contact * 'poses such a risk of actual bias or 
prejudgment that the practice must be forbidden if the guarantee of due 
process is to be adequately implemented."^^** 



108. 424 U.S. 319(1976). 

109. See Camero v. United States, 375 F.2d 777 (Ct. CI. 1967). Camero concerned the 
discharge of a military employee. The attorney who presented the government's side of the case 
helped draft a legal opinion by the General Counsel, which was presented off the record to the 
base commander, who made the ultimate decision. The Court of Claims held that relevant 
regulations incorporated due process principles and were violated by the off-record recommenda- 
tion. See also Baltimore Contractors, Inc. v. United States, 643 F.2d 729 (Ct. CI. 1981); Bethle- 
hem Steel Corp. v. EPA, 638 F.2d 994, 1008-09 (7th Cir.) (alternate holding), cert, denied, 447 
U.S. 921 (1980); Doe y. Hampton, 566 F.2d 265, 276 (D.C. Cir. 1977) (dictum); Gayer v. 
Schlesinger, 490 F.2d 740, 746-47 (D.C. Cir. 1973) (interpretation of rules); Gonzales v. McEuen, 
435 F. Supp. 460, 464-65 (CD. Cal. 1977) (school expulsion); Brown v. United States, 377 F. 
Supp. 530, 539 (N.D. Tex. 1974) (right to call witnesses); Ryder v. United States, 585 F.2d 482 
(Ct. CI. 1978); Jarett v. United States, 451 F.2d 623 (Ct. CI. 1971) (based on rather strained 
interpretation of procedural regulations). Camero and the cases following it seem correctly 
decided, but many of them precede such cases as Matthews v. Eldridge, 424 U.S. 319 (1976), and 
Withrow v. Larkin, 421 U.S. 35 (1975), which set forth the balancing analysis for due process 
cases and the ground rules for considering separation-of-functions claims under due process. 
Withrow is discussed in text accompanying notes 123-28 infra. 

110. Withrow v. Larkin, 421 U.S. 35, 47 (1975). A conclusion that an adversary adviser is 
biased seems consistent with a "realistic appraisal of psychological tendencies and human weak- 
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While this hypothetical presents a strong case for constitutionally im- 
posed separation of functions, assessment of closer cases is difficult, because 
the precedents that consider the relationship between due process and separa- 
tion of functions are uncertain and conflicting, and because each case presents 
a different amalgam of the Eldridge factors. ^^* 

Thus, the liberty or property interest of the private party may be fully 
protected by due process (as in the example), weakly protected, ^*^ or not 
protected at all.^^^ Wrongdoing may be alleged, but also may not. The 
related criteria that address the risk of error from a combination of functions 
and the value of separating them will also suggest different results, depending 
on such factors as the degree of adversary involvement and the extent to which 
the particular issue on which advice was offered relates to adjudicative fact, 
legislative fact, or law or policy, ^^'^ whether it involves an issue that is both 
critical to the result and disputable,^ ^^ and whether the adjudicatory system is 
adversarial or inquisitorial.*^® Certainly, advice provided by an adversary to 



ness.*' Id. See text accompanying notes 148-50 infra. See also Arnett v. Kennedy, 416 U.S. 134, 
196-99 (White, J., dissenting). 

111. As the Supreme Court commented recently, much attention has been given to the issue 
of "whether and to what extent distinctive administrative functions should be performed by the 
same persons. No single answer has been reached. Indeed, the growth, variety and complexity of 
the administrative processes have made any one solution highly unlikely.*' Withrow v. Larkin, 
421 U.S. 35, 51 (1975). 

112. See, e.g., Parham v. J.R., 442 U.S. 584, 600-04, 617-19 (1979) (interest of minor in 
avoiding institutionalization); Goss v. Lopez, 419 U.S. 565, 580 (1975) (brief suspension from 
school); Wolff V. McDonnell, 418 U.S. 539 (1974) (prison discipline). The puzzling case of 
Marcello v. Bonds, 349 U.S. 302 (1955), suggests that an alien's interest in resisting deportation is 
only weakly protected under due process. In holding that hearing officers in deportation cases can 
be supervised by prosecutors, id. at 305-07, the Court summarily rejected due process objections 
in the light of long-standing deportation practice in the context of the special considerations that 
Congress might take into account in exercising its particularly broad discretion in immigration 
matters. Id. at 311. This conclusion, so carefully confined to deportation and immigration 
matters, which are characterized by peculiar problems and unusually broad congressional power, 
cannot be unquestioningly applied elsewhere. But see Jonal Corp. v. District of Columbia, 533 
F.2d 1192 (D.C. Cir.), cert, denied, 429 U.S. 825 (1976), which upheld a contract adjudication 
system in which the D.C. corporation counsel appointed both judges and district counsel. Judge 
Leventhal dissented, urging that Marcello not be applied outside the deportation area because of 
that field's special traditions and problems and because the results of deportation hearings are 
given full review by the Board of Immigration Appeals. Id. at 1202-03. Another deportation case 
in which the Court upheld a combination of functions is Shaughnessy v. United States ex rel. 
Accardi, 349 U.S. 280 (1955) (Attorney General's deportation program, which included peti- 
tioner, was known to one member of the Board of Immigration Appeals). 

113. This Article does not undertake comprehensive discussion of which liberty or property 
interests are protected by due process. See Shulman, supra note 2, at 381-84 (1981); Monaghan, 
Of "Liberty" and "Property," 62 Cornell L. Rev. 405 (1977); Van Alstyne, Cracks in "The New 
Property": Adjudicative Due Process in the Administrative State, 62 Cornell L. Rev. 445 (1977). 

114. See Hortonville Jt. School Dist. No. 1 v. Hortonvilie Educ. Ass'n, 426 U.S. 482, 493-95 
(1976) (coping with a teachers' strike). Cf. United Steelworkers v. Marshall, 647 F.2d 1189, at 
1207-20 (D.C. Cir. 1980) (bias and separation of functions in determining issues of legislative fact 
during hybrid rulemaking). 

115. Cf. 3 K. Davis, Administrative Law Treatise § 15.15 (2d ed. 1980). 

1 16. In an inquisitorial model, a single individual is responsible for developing the facts and 
deciding the case. He seeks full factual disclosure and a fair result; he represents neither the 
agency nor the private point of view. In such situations, it is less likely that the individual will 
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an adjudicator, ^^^ on adjudicative facts that are critical and disputable, 
threatens prejudicial error '^^ and presents a strong appearance of unfairness. 
Whether the court has confidence in the agency involved may also be a 
relevant variable. ^^^ In many cases, however, the determinative variable is the 
government's interest in combining the particular functions. The case law that 
considers the constitutionality of combination of functions is helpful in assess- 
ing this variable. / 

1. Combination of Functions Essential for Agency Operation, Powerful 
arguments support the constitutionality of a combination of functions at the 
level of the agency heads when a statute has combined functions within a 
single agency. Absent a strong, particularized showing that an individual 
agency member has prejudged adjudicatory facts, ^^^^ or is infected with pecu- 
niary or personal bias,^^^ the courts reject claims that due process is violated 
by an institutional combination of functions. ^^^ 



develop a bias in favor of either side; consequently, here, combination of functions seems less 
unfair to outsiders than combination in an adversarial system where a staff member makes a case 
for the agency and also participates in adjudicating it. 

In Richardson v. Perales, 402 U.S. 389, 410 (1971), the Court suggested that a social security 
hearing officer in a disability case can constitutionally both gather facts and adjudicate so long as 
he does not "act as counsel'* for the government. The Court was certainly influenced by the high 
cost and unpredictable effect of requiring separate counsel for the government in disability cases, 
and by concern that this would make the proceedings more adversarial. See Mashaw, The 
Management Side of Due Process: Some Theoretical and Litigation Notes on the Assurance of 
Accuracy, Fairness, and Timeliness in the Adjudication of Social Welfare Claims, 59 Cornell L. 
Rev. 772, 787-90 (1974). 

117. A hearing officer can constitutionally hear a case on remand despite his having previ- 
ously heard and decided the same case. NLRB v. Donnelly Garment Co., 330 U.S. 219, 236-37 
(1947), Donnelly is distinguishable from the subject under discussion insofar as the hearing 
officer acted in a judicial rather than an adversary capacity in the. earlier case; thus, he is 
presumed to be fully capable of reconsidering his earlier decision in the light of additional 
evidence. This Article does not consider the constitutionality of a staff member's participation in 
the review of a decision he adjudicated. See Shulman, supra note 2, at 401-04. 

118. For examples of nonprejudicial combinations, see Int'l Tel. & Tel. Corp. v. Local 134, 
IBEW, 419 U.S. 428, 448 n.l8 (1975); Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 
1006 n.20 (D.C. Cir. 1976), cert, denied, 431 U.S. 925 (1977). 

119. Compare Richardson v. Perales, 402 U.S. 389 (1971) (considerable confidence in the 
agency) with Goldberg v. Kelly, 397 U.S. 254 (1970) (indicating lack of confidence). 

120. Prejudgment may arise in various ways. For example, an adjudicator might have a 
fixed view of the facts by reason of prior exposure to the dispute in a nonadjudicative capacity or 
by actually having been a party to the dispute. See American Cyanimid Co. v. FTC, 363 F.2d 757 
(6th Cir. 1966) (agency head disqualified because of prejudgment arising from prior activity on 
congressional investigating committee). In the judicial process, a judge is disqualified from 
finding a witness or attorney in contempt (at least after the trial) where a slanderous personal 
attack has occurred or the judge is personally embroiled in the dispute. See Mayberry v, Pennsyl- 
vania. 400 U.S. 455 (1971); Taylor v. Hayes, 418 U.S. 488 (1974). But see Arnett v. Kennedy, 416 
U.S. 134, 196-99 (1974) (White, J., dissenting). See generally Strauss, Disqualification of Deci- 
sional Officials in Rulemaking, 80 Colum. L. Rev. 990, 1022-27 (1980). 

121. See Gibson v. Berryhill, 411 U.S. 564 (1973) (statute limited board membership to 
professional group with pecuniary interest hostile to employed optometrists); McClure v. Harris, 
49 Ad. L.2d 989 (N.D. Cal. 1980). But see Friedman v. Rogers, 440 U.S. 1 (1979) (rejecting facial 
attack on board a majority of whose members could not be employed optometrists). See generally 
3 K. Davis, Administrative Law Treatise §§.,19.5-19.6 (2d ed. 1980). 

122. The phrase "institutional combinatibn of functions** refers to combinations at the top 
level of the agency that occur because of the way the legislature structured the agency. 
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In Withrow v. Larkin,^^^ the Supreme Court held unanimously that due 
process is not denied by a combination of functions within a single state 
medical licensing agency. ^^"^ The agency heads investigated charges of li- 
censee misconduct, found probable cause that a violation had occurred, initi- 
ated revocation proceedings, recommended criminal prosecution, and finally 
adjudicated the revocation case, all without infringing the constitutional 
rights of the licensee. Shortly thereafter, Hortonville Joint School District v. 
Hortonville Educational Ass'n^'^^ allowed a school board to conduct contract 
negotiations with teachers and later to adjudicate the discharge of the striking 
teachers. 

The Withrow and Hortonville decisions found nothing in the facts to 
rebut the presumption that decisionmakers exercise their power with integrity 
and can set aside any bias arising from prior contact with the facts in a 
nonadjudicatory capacity. ^^^ Undoubtedly, a compelling reason to reject the 
sweeping structural due process claims made in these cases was the havoc that 
a contrary decision would wreak. If it had disabled licensing boards or school 
boards from adjudicating, the Court would have disrupted countless federal, 
state, and local agencies. In addition, the APA accepts a mixture of functions 
at the level of agency heads — a controversial compromise in 1946 but one now 
so thoroughly accepted that it would be unthinkable for the Court to cast 
doubt on it. Finally, the enduring principle of necessity undergirds the 
Withrow and Hortonville decisions. By statute, the boards were responsible 
for exercising all functions; if they were disabled from adjudicating, no 
institution could do so until the legislature restructured the agency. ^^^ 

While rejecting the sweeping claims advanced in Withrow and Horton- 
ville, the Court left no doubt that a particular mixing of functions might deny 
due process. The Withrow decision recognized that exposure to facts uncov- 
ered in an investigation might in some situations foreclose fair and effective 
consideration at a subsequent adversary hearing. ^^^ In Hortonville, three 



123. 421 U.S. 35 (1975). See also Duffield v. Charleston Area Medical Center, Inc., 503 F.2d 
512 (4lh Cir. 1974), But see Pickering v. Board of Educ, 391 U.S. 563, 578-79 n.2 (1968) (in a 
first amendment case, Court will give little weight to school board's factfindings where it was 
both the victim of appellant's statement and the prosecutor). 

124. The Court noted that at least some of the investigation and prosecution might have 
been done by subordinates, not the agency heads. But this internal separation of functions was 
constitutionally irrelevant. Id. at 54 n.20. 

125. 426 U.S. 482 (1976). See subsequent decisions discussed in 3 K. Davis, Administrative 
Law Treatise 388 (2d ed. 1980). 

126. In order to overcome this presumption, a litigant ''must convince that, under a realistic 
appraisal of psychological tendencies and human weaknesses, conferring investigative and adjudi- 
cative powers on the same individuals poses such a risk of actual bias or prejudgment that the 
practice must be forbidden if the guarantee of due process is to be adequately implemented." 
Withrow v. Larkin, 421 U.S. 35, 47. 

117. The district court had transferred adjudication to a state court in Hortonville, but the 
Supreme Court rejected this solution, 426 U.S. at 496 n.5, and stressed that the elected board was 
politically accountable for conducting both the labor-relations and employee-discharge functions. 

128. 421 U.S. at 58. The Court also observed that the trial court might find that the risk of 
unfairness from special facts and circumstances in a particular case would be intolerably high. Id. 
See also Gibson v. Berryhill, 411 U.S. 564, 579 (1973) (leaving to trial courts considerable 
discretion in assessing whether an entire agency is contaminated by pecuniary bias). 
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dissenting Justices found the school board constitutionally disabled from 
adjudicating the discharge decision because they assumed that state law re- 
quired the board to assess the reasonableness of its own negotiating conduct. 
The majority sidestepped this point by determining that state law did not 
require the board to evaluate the reasonableness of its prior conduct. Had 
there been such a requirement, one or more Justices in the majority might 
have switched sides. 

The third important Supreme Court case rejecting constitutional claims 
arising from institutional combination of functions is the oft-cited FTC v. 
Cement Institute .^"^"^ In that case, the FTC had previously investigated a 
pricing system in many industries (including cement) and declared that the 
system violated the antitrust laws. The Court held that the FTC was free to 
adjudicate that the cement industry's version of this system was an antitrust 
violation. 

As in Withrow and Hortonville, the result in Cement Institute seems 
inescapably based on the principle of necessity. Congress wanted the FTC to 
make and publish studies and also to adjudicate. *^^ Moreover, the FTC's 
investigative reports seemed largely determinations of law and policy of the 
sort often settled by informal rulemaking. ^^^ Even if the investigative reports 
had focused on specific, adjudicative facts, however, Withrow would uphold 
the constitutionality of the adjudication, absent some basis for rebutting the 
usual presumption that the agency decided the issues with an open mind. 

2. Combinations of Functions Not Essential for Agency Operation. The 
governmental interest in preserving combinations of functions in many set- 
tings is far less compelling than in the institutional combinations just dis- 
cussed. Many individuals can be disqualified from participation in adjudica- 
tion without seriously impairing the operation of the agency. Thus a single 
staff member need not function both as an adversary and as an adviser to 
adjudicators, since an agency can generally find another adviser or receive the 
advice on-the-record. ^^^ Of course, in a particular situation, an adversary's 



129. 333 U.S. 683, 700-13 (1948). The lower court decision stated that the issue was solely 
statutory, not constitutional. Marquette Cement Mfg. Co. v. FTC, 147 F.2d 589, 592-93 (7th Cir. 
1945), aff'd sub nom. FTC v. Cement Institute. 333 U.S. 683 (1948), and the Court's consider- 
ation of the constitutional issue was cursory. 333 U.S. at 702-03. However, later decisions 
recognize that combination-of-function issues clearly have constitutional dimensions: Withrow v. 
Larkin, 421 U.S. 35, 58 (1975). 

130. See also Pangburn v. CAB, 311 F.2d 349 (1st Cir. 1962), cited with ^approval in 
Withrow, In Pangburn, the CAB investigated an air crash, published its report blaming pilot 
error, and then adjudicated suspension of the pilot's license. The mixing of functions at the 
agency level did not violate due process because of the principle of necessity. 

131. See 3 K. Davis, Administrative Law Treatise § 19.2 (2d ed. 1980); United Steelworkers 
of America v. Marshall, 647 F.2d 1189, 1207-20 (D.C. Cir. 1980) (bias and separation of 
functions standards in determining issues of legislative fact during hybrid rulemaking); Associa- 
tion of NatM Advertisers v. FTC, 627 F.2d 1151 (D.C. Cir. 1979) (due process constraints on 
prejudgment of legislative fact differ totally from those applicable to adjudicative fact). 

132. See Bethlehem Steel Corp. v. EPA, 638 F.2d 994, 1008-W (7th Cir. 1980) (dictum) 
(agency prosecutors in factually related case should be disqualified from advising agency head), 
cert, denied, 447 U.S. 921 (1980). ! 
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expertise might be so unique, and the need for confidential advice so great, 
that a court might find the government's interest in combining functions 
persuasive. Similarly, a court might conclude that a single commissioner of a 
multimember agency who has previously functioned as an adversary can be 
disqualified without undue cost and disruption. 

Perhaps the strongest case invalidating a combination of functions below 
the level of agency heads, but the most enigmatic as well, is the Supreme 
Court's 1938 decision in the Morgan litigation {Morgan 11)^^^^ which involved 
ratemaking by the Secretary of Agriculture for many market agents in a single 
stockyard. The statute required a "full hearing"; the Morgan decisions main- 
tain a discreet silence on whether they state statutory or constitutional law but 
certainly seem to speak in constitutional terms. ^^'^ Morgan II involved two 
procedural defects. First, no pleading or initial decision had focused the 
issues; the industry was never informed what the government wanted or what 
the issues were. Second, agency advocates prepared findings of fact and 
discussed them with the Secretary, who then substantially accepted them. This 
crude procedure denied a **full hearing" and, presumably, due process as 
well. Whether the off-record contacts would have been objectionable if the 
issues had been focused is simply not clear. Nevertheless, Morgan II might 
well mean that particularly prejudicial off-record contacts by advocates with 
decisionmakers deny due process. ^^^ 

The landmark deportation case of Wong Yang Sung v. McGrath^^^ sup- 
ports claims arising from a mixture of functions below the level of agency 
heads. Holding that APA separation of functions applied to deportation 
cases, the Court invalidated a system in which the same person both prose- 
cuted and adjudicated. Justice Jackson observed: **It might be difficult to 
justify as measuring up to constitutional standards of impartiahty a hearing 
tribunal for deportation proceedings the like of which has been condemned by 
Congress as unfair even where less vital matters of property rights are at 
stake." ^^"^ This pregnant dictum may well be devitalized by Marceilo v. 
Bonds, ^^^ a subsequent Supreme Court case involving a less offensive combi- 



133. Morgan v. United States, 304 U.S. 1 (1938). See generally Gifford, The Morgan Cases: 

A Retrospective View, 30 Ad. L. Rev. 237 (1978). 
134. 

[I]n administrative proceedings of a quasi-judicial character the liberty and property of 
the citizen shall be protected by the rudimentary requirements of fair play. These 
demand a *'fair and open hearing" — essential alike to the legal validity of the adminis- 
trative regulation and to the maintenance of public confidence in the value and sound- 
ness of this important governmental process. 

304 U.S. at 14-15. See also Morgan v. United States, 298 U.S. 468 (1936). 

135. See also Gonzales v. United States, 348 U.S. 407 (1955). 

136. 339 U.S. 33 (1950). See also Huber Pontiac, Inc. v. Allphin, 431 F. Supp. 1168 (S.D. 
111. 1977) (same person cannot serve a^prosecutor and hearing officer in state tax case), rev'd on 
other grounds, 585 F.2d 817 (7th Cir. \ylS). See also Note, Due Process and the Combination of 
Administrative Functions: A Balancing Approach, 63 Iowa L. Rev. 1186 (1978). 

137. 339 U.S. at 50-51. 

138. 349 U.S. 302 (1955), discussed in note 112 supra. 
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nation of functions, ^^^ but apparently declaring that due process does not 
require separation of functions in deportation cases. 

The seedlings planted by Morgan II and Wong Yang Sung have borne 
fruit in recent cases in which the Court has sketched minimum due process 
requirements. The Court's laundry list generally includes an initial decision by 
an individual who is untainted by prosecutorial or investigatorial involvement. 
Morrissey v. Brewer^^^ prescribed the ingredients of probable cause parole 
revocation hearings. The decisionmaker can be a parole officer, but not the 
one responsible for supervising and re-arresting the parolee. The Morrissey 
requirement of separated functions prevents a comingling (investigator-coun- 
selor-prosecutor-adjudicator) that poses severe risks of error, bears on a 
critical liberty interest, and can be avoided without undue costs or disruption. 
Given the need for a hearing, a second probation officer or other official can 
readily hear and decide the issue. ^'^^ 

The government's interest in resisting disqualification of a single member 
of a multimember agency may be relatively unpersuasive. A good example is 
provided by a case that sprang from the difficult area of criminal contempt. In 
re Murchison^^'^ concerned a secret investigatory proceeding conducted by a 
state judge as a one-man grand jury. The judge held several persons in 
contempt for perjury after they refused to testify before him in his investiga- 
tory capacity. While the Court has protected the summary contempt power of 
trial judges, it held that the contempt citations in Murchison violated due 
process. The judge's involvement in the accusatory process fired him with 
prosecutorial zeal. In addition, the judge might have relied on events and 
observations occurring during the secret investigation, on which he could not 
be cross-examined. ^^^ Murchison illustrates a situation in which the govern- 
mental interest in resisting disqualification is unpersuasive, since another 
judge could readily hear the contempt matter. Thus the requirement of separa- 
tion of functions in Murchison seems appropriate; the liberty interest of the 
individuals held in contempt is great, the chances of error are quite high under 
the circumstances, and the cost and disruption of requiring separation are 
minimal. 



139. Marceilo involved supervision of hearing officers by prosecutors; in IVong Yang Sung, 
on the other hand, the same individual performed both functions. The abrupt treatment of 
separation of functions in Marceilo is perhaps understandable in view of the prompt legislative 
overruling of Wong Yang Sung, See Marceilo, 349 U.S. at 306-310. 

140. 408 U.S. 471, 497 (1972). Similarly, see Vitek v. Jones, 445 U.S. 480, 494-96 (1980); 
Parham v. J.R., 442 U.S. 584, 605-07 (1979); Gagnon v. Scarpelli, 411 U.S. 778 (1973); Goldberg 
V. Kelly, 397 U.S. 254, 271 (1970). 

141. Of course, Morrisey cannot be read to disqualify any adjudicator who rendered a prior 
investigational or adjudicatory decision. See text accompanying notes 1(X)-106 supra. In Horton- 
ville, the Court distinguished Morrissey (426 U.S. at 489-91), on the ground that it involved a 
parole officer who could easily be displaced from the administrative process, whereas the school 
board in Hortonville represented the top level of the agency. Factual errors would be more likely 
in the parole revocation context than in the decision to discharge striking teachers. 

142. 349 U.S. 133 (1955). 

143. Alternatively, if the judge were cross-examined on these events, he would function as an 
evaluator of his own testimony. 349 U.S. at 138-39. 



SEPARATION OF FUNCTIONS 169 

A number of lower court cases ^'*'* have disqualified agency members 
because of their prior prosecutorial, investigative, or advocacy role on behalf 
of the agency or other litigant J^^ These cases, however, are vague about the 
legal basis for disqualification (whether constitutional, statutory, or supervi- 
sory), and the bluntness of their holdings, and particularly their dicta, is not 
characteristic of the cautious and flexible balancing now employed in proce- 
dural due process adjudication. These cases fail to analyze the substantiality 
of the involvement, the extent to which it reflects a personal commitment, and 
the actual likelihood of prejudgment.^'*® Nevertheless, they do suggest that 
the government's interest in resisting disqualification of single members of 
multimember agencies, on the basis of adversary activity occurring before 
they became agency heads, may be less than compelling. 

On the other hand, certain combinations of functions at the staff level, 
particularly involving preliminary decisions, seem essential to agency opera- 
tion and therefore probably do not deny due process. An excellent example 
comes from the Court of Appeals for the District of Columbia Circuit in the 
case of Porter County Chapter of the Izaak Walton League v. NRC.^^^ In 
Porter County, the NRC staff, exercising delegated authority, declined to 
order a hearing requested by interveners who sought revocation of a construc- 
tion permit. The staff, who had advocated issuance of the permit, investigated 
the new information supplied by the intervenors, and then '* adjudicated" the 
request for a hearing. The court held that agency staff can and should exercise 
combined functions; however, it noted that the issues would ultimately be 
resolved in a full-fledged adjudicative proceeding. Consequently, Porter 
County leaves open the issue of whether the staff can exercise combined 
functions when making a final adjudicatory decision. Like Withrow and 
Hortonvilie, Porter County rejects a sweeping due process claim that would 
require costly and unpredictable adjustments at all levels of government. 

3. Summary. A court that evaluates a claim that separation of functions 
is required by due process must assess the strength of the governmental 
interest in combining functions. Clearly combinations arising because a legis- 
lature gives investigating, negotiating, prosecuting, and adjudicating tasks to 
a single agency, so that agency heads are ultimately responsible for all func- 
tions, do not violate due process. A contrary holding would violate the 
principle of necessity and sow uncertainty and disruption in all levels of 
government. On the other hand, the costs of disqualifying a single member of 
a multi-member agency, or a staff adviser or adjudicator below the level of 



144. The Supreme Court withheld approval of some of these cases in Withrow. 421 U.S. at 
50. n.l6. 

145. American General Insurance Co. v. FTC, 589 F.2d 462 (9th Cir. 1979) (absolute rule 
disqualifying Commissioner who previously served as General Counsel and signed a brieO; Amos 
Treat & Co. v. SEC, 306 F.2d 260 (D.C, Cir. 1962) (SEC member had been head of prosecuting 
bureau and engaged in some active supervision); Trans World Airlines v. CAB, 254 F.2d 90 (D.C. 
Cir. 1958) (agency member signed brief while counsel to one of the parties). 

146. Compare the more discriminating approach in Lead Industries Ass'n v, EPA, 647 F.2d 
1130, 1175-78 (D.C. Cir.) (dictum), cert, denied, 101 S. Ct. 621 (1980). 

147. 606 F.2d 1363 (D.C. Cir. 1979). 
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agency heads, would generally (but not always) be much less severe and the 
disruption caused by disqualification would be minor. In the end, however, 
the governmental-interest factor in the Eldridge equation, like the other fac- 
tors in the balance, varies from case to case and requires discriminating 
analysis. 



II. Theoretical Justifications for Communication 
Curtains in Agency Decisionmaking 

In identifying the theoretical rationales for inhibiting adversary staff 
communications with agency decisionmakers, it is helpful to begin with dia- 
metrically opposed decisionmaking models, drawn from criminal law, in 
which rigid controls are appropriate, and from corporate management, where 
even diluted controls are unsuitable. The theoretical structure derived from 
these models suggests that separation of functions is appropriate in any 
adversarial decisionmaking process. 

A. The Criminal Law Process 

While a trial or appellate judge in a criminal case employs law clerks to 
furnish off-record advice and other assistance in the decisional process, he is 
barred from consultation with the state's law enforcement personnel in ren- 
dering judgments. Similarly, he is precluded from supervising investigations 
carried out by law enforcement officials. Isolating the judge in this manner is 
costly. Investigators and prosecutors know much more about the facts, and 
perhaps the law, than a judge— especially at the appellate level— or his clerk 
can possibly learn given the limited time and available materials. Delay is 
inevitable while the judge learns about the case from scratch, and his decision 
may well be based upon less complete information than would be available if 
he had access to the adversaries or had supervised the investigation and 
prosecution. For example, a judge might have a question that was not cleared 
up at trial, but he cannot consult those who know the answer without reopen- 
ing the proceedings, a cumbersome process. In short, strict separation of 
functions sacrifices available informational resources and entails costs and 
delays. 

There are four justifications for bearing these costs. First, and by far the 
most important, the preclusion of off-record contacts with adversaries screens 
out biased advice that might produce an erroneous decision. The advice of a 
prosecutor is likely to be biased because, like any advocate, he has a personal 
and professional stake in a particular result, a will to win.^'*^ If a prosecutor 



148. "A man who has buried himself in one side of an issue is disabled from bringing to its 
decision that dispassionate judgment which Anglo-American tradition demands of officials who 
decide questions." Attorney General's Committee Report, supra note 9, at 56. Cf. Morrisey v. 
Brewer, 408 U.S. 471, 486 (1972) (parole officer who recommended re-arrest of parolee cannot 
have complete objectivity in evaluating whether conditions of parole were violated); Note, supra 
note 136, at 1192-1205. 
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thought that a charge lacked probable cause or that a miscarriage of justice 
was likely, professional duty would require abandonment of the prosecu- 
tion. ^^^ Having committed himself intellectually and psychologically, as well 
as having committed institutional resources to the prosecution, a prosecutor 
may perceive the issues through a lens that distorts his perceptions in the 
state*s favor. He is unlikely to advise a judge that the defendant was not guilty 
or that his own legal arguments were unpersuasive, since this would concede 
that his work had been a waste of time and his judgment faulty. It would be 
difficult indeed for a judge to filter out biased elements of the advice, most of 
which would concern disputed, individualized facts, rather than policy. In 
short, owing solely to the dangers of biased advice, the prophylactic rule 
screening all involved prosecutors from participating in the decision seems 
well worth its costs. ^^^ 

It is less clear whether a prosecutor or a supervisor of prosecutors who 
has not been previously involved in the particular case should be allowed to 
advise the judge. The uninvolved prosecutor's recommendation of a verdict of 
not guilty or reversal of a conviction does not entail a concession that he 
wasted his time or that his judgment was faulty. Nevertheless, an uninvolved 
prosecutor is excluded as an adviser because of concern about institutional 
loyalty to his colleagues on the prosecuting staff. ^^^ Moreover, a blanket 
disqualification of all prosecutors removes the need to segregate personnel or 
interfere with communication between people who normally work together 
and also assures that everyone on the staff is available to supervise or guide 
involved prosecutors. Fortunately, the costs of excluding uninvolved prosecu- 
tors from the decisional process are trivial, since they ordinarily lack detailed 
knowledge of the facts, law, and policy in any particular case. 

In addition to concerns about bias, there are three additional and related 
reasons why prosecutors should be disqualified from giving advice and, there- 
fore, why the prosecutorial and decisionmaking functions should be separate. 
The first relates to the narrowness of the substantive criteria employed in 
criminal decisions, the second to the requirements of an adversary system, and 
the third to the principle that factual inputs come only from the trial record. 

A judge in a criminal case is allowed to consider only relatively narrow 
substantive criteria; he may not, for example, consider the defendant's loath- 
someness, the political ramifications of the decision, or other broad implica- 
tions. Being mortals, judges might sometimes consider these things, but to do 
so is inappropriate and blameworthy. Instead, a judge is confined to narrow 
questions: Does an alibi create reasonable doubt? Was a confession coerced? 
On the other hand, a decision to prosecute may properly be influenced by 
many political or administrative considerations that transcend the specific 



149. See ABA Code of Professional Responsibility, Ethical Consideration 7-13. 

150. Similarly, the prosecutor's supervisor, who reviewed the case and authorized it to 
proceed, or who took part in planning tactics, should be excluded from advising in the decision. 

151. An uninvolved prosecutor who furnishes advice favorable to the defendant might 
undermine the esprit de corps of the office, might feel uncomfortable in socializing with the active 
prosecutor, or might fear that the active prosecutor would retaliate in future cases. 
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legal or factual issues. ^^^ The perspective of an uninvolved prosecutor may 
also be shaped by such considerations. Consequently, to avoid infusion of 
inappropriate criteria, prosecutors should not advise judges, nor should 
judges supervise investigation or prosecution. 

Our adversary tradition provides another rationale for separating prose- 
cutors and judges. In an adversarial process, prosecution and defense are 
represented by skilled advocates who present proofs and reasoned "arguments 
before a neutral judge who finds facts, decides guilt, reasons from established 
legal principles, and, perhaps, fashions new principles.^" Our tradition ac- 
cepts this clash of adversaries before a neutral arbiter as the chosen technique 
to expose falsehood and produce a reasoned, principled decision. In addition, 
the parties' notions of fairness are shaped by expectations that this tradition 
will be respected. The adversarial system would become hopelessly skewed, 
and would be viewed as extremely unfair by the participants, if one side could 
introduce factual material or legal argument off the record, unexposed to the 
refining process of adversary criticism. Therefore, an essential prerequisite of 
an adversarial system and the expectations that it generates is that the judge be 
screened from off-record contacts by either side. By the same token, a judge 
cannot supervise criminal investigation and remain a neutral arbiter respond- 
ing to proof and arguments placed before him in court. 

The principle of the exclusive record is closely related to the adversarial 
system. A judge uses clerks to evaluate the record, research law and policy, 
and draft an opinion. However, input about adjudicative /ac^^ must be gener- 
ated exclusively at trial, where it has been honed by direct and cross-examina- 
tion, argumentation, and rebuttal. ^^"^ Even if an adversary adviser promises 
to limit his advice solely to the record, his nonjudicial exposure to the facts is 
too extensive to take the risk. For the same reason, a judge who supervised a 
criminal investigation would necessarily be exposed to substantial factual 
material that might never be placed on record. ^^^ 

Probably few would defend either the adversarial system or the exclusive- 
record principle as the most efficient technique for discovering the truth or 
establishing law or policy. ^^^ Nevertheless, it is our tradition, one bristHng 
with protections for the litigants and one deeply cherished. When concerns 
about accuracy, efficiency, and informational costs conflict with fairness to a 
criminal defendant, the balance is usually struck in favor of fairness. ^^^ 

152. See Marshall v. Jerrico, Inc., 446 U.S. 238, 248-49 (1980). 

153. See Fuller, The Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 363-72, 
383-85 (1978). 

154. Cf, Davis, Facts in Lawmaking, 80 Colum. L. Rev. 931 (1980) (an incisive critique of 
the shoddy practices of the Supreme Court in its legislative-fact-finding function). 

155. See In re Murchison, 349 U.S. 133 (1955), described in text at notes 142-43 supra; 
Attorney General's Committee Report, supra note 9, at 56 (investigators might interpolate into a 
decision facts and information discovered ex parte). 

156. SeeFrankel, The Search for Truth: An Umpireal View, 123 U. Pa. L. Rev. 1031 (1975). 

157. For much the same reasons, ex parte contacts by outsiders, such as the victim or an 
outraged legislator, are forbidden in the criminal process. In addition to concerns about bias, 
adversariness, and an exclusive record, the concern for relevance is particularly acute. The views 
of interested outsiders are substantively irrelevant, and consideration of them would make the 
trial inappropriately political. 
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B. The Management Process 

Major corporate decisions, such as a utility's decision to build a solar 
power generator, provide a sharp contrast to the criminal law decision. ^^^ In 
making a decision, management must find, or guess at, the facts concerning 
such matters as production costs and market demand based on data assembled 
informally by various staff experts whose conclusions percolate upward in the 
form of memoranda or conversations. In addition, management must inter- 
pret corporate policy, and perhaps make new policy, with respect to factors 
such as acceptable risks and the profit necessary to justify them. In certain 
circumstances, management's decision may be ''appealed" to the board of 
directors and, in rare instances, can be reevaluated judicially in an action for 
breach of fiduciary duty. 

Although facts are found and rules followed or remade, no communica- 
tion controls are imposed on advice from staff experts, even those with a 
personal or professional stake in the decision. Nor is the decisionmaker 
constrained by an adversary system or an exclusive record, or by any limits on 
the relevant substantive criteria. He might invite opponents and proponents to 
meet with him simultaneously or consult them separately, whichever seems 
convenient, and might ask outside consultants or consumers for their views 
without any suggestion that such contacts are improper. 

Although the corporate decisional process is efficient and uses all infor- 
mational resources fully, it is unstructured and subject to the risks of biased 
advice. Many advisers will have a stake in the decision, because of prior 
involvement in the decisional process or because a particular outcome might 
please their supervisors or further their interests. Similarly, lacking a record of 
the exact process of decision, a reviewing board of directors or a court may 
not be able to marshall all the critical facts and considerations. The underlying 
memoranda may be scattered or inaccessible. 

Despite the potential for biased advice and the lack of a decisional 
structure, no corporation would likely choose to separate functions or other- 
wise control communication. Such controls would produce heavy informa- 
tional costs, require duplication of staff, cause serious delays, and have few, if 
any, offsetting benefits. Since the advice largely concerns issues of corporate 
policy and generalized facts and predictions, corporate decisionmakers can 
readily evaluate their advisers' presentations and discount their bias. 

C. The Administrative Process 

These insights into the criminal law and management decisionmaking 
processes furnish a starting point for analyzing communication screens in the 
administrative process. ^^® For the purposes of analysis, that process is di- 

158. Others have also found the management analogy helpful. W. Gellhorn, C. Byse & P. 
Strauss, Administrative Law 772 (7th ed. 1979); Comments of EPA General Counsel Bernstein in 
Symposium, Improving the Administrative Process— Time for a New APA? (Part B), 32 Ad. L. 
Rev. 327, 328 (1980). 

159. 1 am indebted to Verkuil, The Emerging Concept of Administrative Procedure, 78 
Colum. L. Rev. 258 (1978), for his typology of administrative proceedings. 
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vided into three types of administrative action: accusatory proceedings, rule- 
making of general applicability, and individualized nonaccusatory decision- 
making. 

1. Accusatory Proceedings. Strict separation of functions, characteristic 
of the criminal law model, seems appropriate in accusatory proceedings, such 
as proceedings that consider imposing a penalty or revoking a license for 
misconduct. Like a judge in a criminal case, an agency finds individualized 
facts from the past and affixes the label of blame. In such cases, an agency 
rightly tolerates substantial inefficiencies in the interest of fairness and the 
appearance of fairness. 

In accusatory cases, extraordinary care must be taken to assure neutrality 
of decisionmakers. Since specific, individualized facts must usually be found, 
it may be peculiarly difficult for a decisionmaker to discount advice to take 
account of the adviser's bias; consequently, biased advisers must be screened 
out of any decisional role.^^^ Similarly, the decisional criteria are quite 
limited; the decision should turn not on broad political considerations but on 
narrow grounds. Moreover, issues of misconduct and penalty are traditionally 
resolved through adversary process and its concomitant, the exclusive record. 
Involving advisers who convey extrarecord factual information that they have 
obtained in a nonjudicial capacity, who infuse extraneous factors, or who 
have some other adversary involvement with the case would unacceptably 
rupture this process and would be extremely objectionable to the private 
party. Separation of functions sacrifices expertise and probably delays the 
decision; however, these costs and delays are seldom exorbitant since the facts 
and issues are usually not complex— although there are exceptions. ^^^ 

An uninvolved staff member with institutional ties to the adversaries, 
such as an uninvolved supervisor, colleague, or subordinate, should be ex- 
cluded from administrative sanctioning decisions except those of unusual 
complexity. Uninvolved adversaries cannot inject nonrecord facts since they 
lack prior contact with the case, but they may be institutionally biased and 
may introduce extraneous considerations. The cost of excluding an unin- 
volved adversary is typically minor since he has no prior familiarity with the 
case and his expertise can usually be duplicated elsewhere on the staff. 

2. Rulemaking of General Applicability. Many administrative decisions 
resemble major corporate decisions rather than criminal trials. For example, 
in order to impose costly new employee-training responsibilities upon nuclear 
reactor operators, the NRC would require and receive massive amounts of 
advice. Outsiders, such as the nuclear industry or environmentalists, seek to 
influence such decisions. Agency staff members representing different special- 
ties and strongly advocating particular views nurture such rules from concep- 



160. See text preceding note 150 supra. 

161. Thus, the most difficult scientific and technical issues must be resolved in order to 
impose a civil money penalty upon a nuclear reactor operator for having violated operating rules. 
In the event that strict separation of functions conventionally employed in accusatory cases is 
considered too confining, the existing APA provisions clearly permit a less rigorous system. See 
text accompanying notes 45-54, 75-86 supra. 
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tion to birth and beyond. If functions were separated in rulemaking, the staff 
adversaries would be identified and segregated from decisionmakers.*®^ These 
adversaries would place their views on record during the notice-and-comment 
period, and a second staff without adversary contamination would advise the 
ultimate decisionmakers. However, the arguments for separation are unper- 
suasive when ordinary notice-and-comment procedures are employed, and 
only sHghtly more persuasive when the rules are made through adversary, 
trial-type procedures. 

a. Rules made through informal notice-and-comment procedures. The 
rationale for separation of functions appHes very loosely, or not at all, to most 
informal rulemaking. While separation might enhance adversarial values, the 
adversary system is no more traditional or appropriate in governmental poli- 
cymaking than in business decisionmaking. Rulemaking is a fact-gathering, 
fact-evaluation, policymaking process closely akin to legislation. While the 
courts have hewn some structure out of the raw materials of section 553 of the 
APA, the rulemaking participants neither expect nor want a traditional trial 
with orderly presentation of proofs, cross-examination, and a decision rea- 
soned from precedents by an uninvolved arbiter. There are, therefore, no 
significant adversarial values to preserve. 

Conceivably, separation of functions might be advocated as a safeguard 
for an exclusive record, but it would be a crude tool; staff specialists without 
prior involvement could contribute nonrecord information as readily as adver- 
saries. Historically, rules were no more based on an exclusive record than were 
statutes, but this principle is under stress; increasingly, reviewing courts are 
limiting agencies to relying on legislative facts in the record to support their 
judgments and are precluding reliance on nonrecord factual information of 
central relevance.*®^ However, separation of functions is the wrong way to 
protect a rulemaking record; all staff members, whether or not adversaries, 
should be prohibited from introducing nonrecord factual data. 

Separation of functions in rulemaking would filter out biased advice 
from staff members with a strong personal or professional stake in a particu- 
lar outcome. But bias in the form of a strongly held view on issues of law, 
policy, or legislative fact is often really a form of expertise and should be 
sharply distinguished from bias, directed at a particular individual, that pre- 
judges conduct or blameworthiness.*®^ Staff policymakers and advisers 
should have, and express to the agency, strong positions on critical issues. The 
ultimate decisionmakers will be aware of their advisers' biases and can readily 



162. Cost would be incurred in having to decide which staff members were adversaries and 
which were uninvolved experts. During the various stages of rule development, there is no obvious 
way to identify staff members as playing one role or the other. See United Steelworkers of 
America v. Marshall, 647 F.2d 1189, 1211-12 (D.C. Cir. 1980). 

163. See, e.g., Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1030-31 (D.C. Cir. 1978); 
Auerbach, Informal Rule Making: A Proposed Relationship Between Administrative Procedures 
and Judicial Review, 72 Nw. U.L. Rev. 15, 21-23, 30, 35-38 (1977). 

164. See generally Association of Nat'l Advertisers v. FTC, 627 F.2d 1151 (D.C. Cir. 1979), 
cert, denied, 447 U.S. 921 (1980); United Steelworkers of America v. Marshall, 647 F.2d 1189, 
1209-10, 1212 n.20 (D.C. Cir. 1980). 
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discount their contributions; doing so seems considerably more difficult when 
decisionmakers receive possibly biased advice about adjudicative facts in the 
typical individualized, accusatory proceeding. 

Aside from the lack of advantages in separating functions in informal 
rulemaking, it seems clear that separation would entail heavy losses of exper- 
tise and substantial delay. Major rulemaking decisions are often politically 
controversial, requiring resolution of novel issues of law and policy, as well as 
difficult factual questions of technology, economics, and forecasting. ^^^ An 
agency needs all the wisdom, technical expertise, and political guidance it can 
muster. ^^^ At a minimum, a previously uninvolved set of staff advisers to the 
decisionmakers would need substantial time to master the typically long and 
muddled file to attain the level of sophistication that staff advocates would 
already have reached. Indeed, because new advisers may lack the technical 
training, experience, and poHtical sensitivity of the staff advocates, that exper- 
tise might be impossible to duplicate. 

It might be suggested that adversaries could contribute advice, evalua- 
tion, and political guidance by on-the-record submissions, but this suggestion 
is unrealistic. The decisionmakers desperately need help in understanding the 
enormous record, weighing costs and benefits, evaluating political realities, 
and assessing the risks of judicial review. Advice of this kind, given in the 
open, will be defensive and simply echo the material that is already on record, 
lest it furnish ammunition to those who would attack the rule in Congress, the 
courts, or the media. If advisers are to level with decisionmakers, they must 
do so off-the-record. 

On the other hand, an agency engaged in rulemaking is a political crea- 
ture, which must command a minimum degree of acceptance from its constit- 
uencies. If its processes are perceived as unfair, it may encounter congres- 
sional interference brought on by disgruntled regulated interests, and its rules 
may be actively resisted in practice. ^^^ Thus the notice-and-comment proce- 
dure employed in rulemaking is democratically indispensable and should not 
be perceived as a facade behind which staff adversaries outmaneuver the 
public. In addition, agency rules, unlike most corporate management deci- 
sions, are routinely subject to judicial review, which entails an appraisal of the 
quality of the information base and of the process of evaluating the informa- 
tion and the available options. Separation of functions might well make the 
notice-and-comment process seem more open and it might facilitate judicial 
review by placing more of the vital policy inputs on the record. However, 
these benefits would be bought at far too high a cost. Separation of functions 



165. See, e.g., Ackerman & Hassler, Beyond the New Deal: Coal and the Clean Air Act, 89 
Yale L.J. 1466 (1980). 

166. See Sierra Club v. Costle,— F.2d— , — , slip op. at 212-20 (D.C. Cir. Apr. 29, 1981). 
Upholding off-record contacts between the EPA, the President, and White House staff, the court 
observed that EPA rulemaking is not a "rarified technocratic process, unaffected by political 
considerations or the presence of Presidential power." Id., slip op. at 220. 

167. But see Boyer, Phase II Report on the Trade Regulation Rulemaking Procedures of the 
FTC 53-72 (June 1980) (procedural devices to insure fairness did not achieve acceptability of 
bitterly opposed rules). 
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could only further constipate an already overloaded process and would inevi- 
tably degrade the quahty of advice given to decisionmakers. 

b. Rules made through hybrid or formal procedures, A more plausible 
argument can be offered in favor of separation of functions where trial-type 
processes are employed to find legislative facts. The paradigmatic example of 
hybrid procedure is trade-regulation rulemaking at the FTC;^^^ there are a few 
other examples of trial-type rulemaking procedure and of formal on-the-rec- 
ord rulemaking. ^^® In these situations, adversary expectations frequently 
come into play, the staff advocates become fiercely partisan, and bitter, 
lengthy trench warfare may ensue; moreover, outsiders can communicate with 
decisionmakers only on the record. ^'^'^ Here, a case can be made for separat- 
ing functions — either by requiring decisionmakers to be advised by persons 
without prior involvement or by requiring all advice by adversaries to be 
placed on the record. Indeed, the FDA does separate functions in its formal 
rulemaking. ^"^^ 

It seems reasonably clear that only staff members who have been actively 
involved in adversarial roles have sufficient familiarity with the swollen rec- 
ords frequently produced in trade-regulation rulemaking and other trial-type 
or formal rulemaking to advise decisionmakers and assist in drafting the final 
rule and the basis-purpose statement. ^^^ There are too many alternative 
strategies, the political atmosphere is too electric, the data base too over- 
whelming, to expect adequate assistance from previously uninvolved staff 
members (assuming any could be recruited for so demoralizing a task). Thus, 
the real issue is whether advice from the adversaries should be placed in the 
open. Once again, however, open advice would likely be only hackneyed 
restatements of previous positions rather than the candid assessments of the 
record and tactics that the decisionmakers require. In its deliberations on the 
Federal Trade Commission Improvement Act of 1980, the Senate deleted a 
provision that would have imposed separation of functions in trade-regulation 
rulemaking, substituting only a requirement that adversary staff members 



168. See text accompanying notes 271-73 infra. 

169. See Hamilton, Procedures for the Adoption of Rules of General Applicability: The 
Need for Procedural Innovation in Administrative Rulemaking, 60 Calif. L. Rev. 1276 (1972); 
Hamilton, Rulemaking on a Record by the Food and Drug Administration, 50 Tex. L. Rev. 1 132 
(1972). 

170. APA § 557(d) so provides with respect to formal rulemaking. Codifying previous FTC 
practice, the Federal Trade Commission Improvements Act of 1980, Pub. L. No. 96-252, § 12, 94 
Stat. 374 (1980), adding § 180) to the Federal Trade Commission Act, requires outsider comments 
to be on the record. See 16 C.F.R. § 1.18(c)(1) (1981). 

171. See text accompanying note 239 infra. In conducting hybrid rulemaking under the 
Toxic Substances Control Act § 6, 15 U.S.C. § 2605 (1976), which provides for cross-examina- 
tion, the EPA plans to avoid using a trial staff. If no staff members become adversaries, the EPA 
contends that separation of functions will be unnecessary. See 40 C.F.R. § 750.7 (1980); 42 Fed. 
Reg. 61,259 (1977); EPA, Legal Support Document for Proposed Procedures for Rulemaking 
under Section 6 of the Toxic Substances Control Act 19-23 (Apr. 21, 1977). 

172. See Boyer, supra note 167, at 9-14, 4549. The FTC has never sought to employ the 
presiding officer as an adviser, although he might be quite useful. Id. at 3-9. 
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place factual inputs— but not nonfactual advice— on the record. ^^^ This 
provision simply codified existing FTC practice. **^^ 

In short, separation of functions probably imposes too high a cost for the 
benefits purchased — safeguarding adversarial values in a process where trial- 
type procedures are so difficult to justify. ^^^ Where formal or hybrid rule- 
making is employed to make relatively narrow and focused determinations, 
deference to adversary procedures might suggest that a limited form of separa- 
tion of functions would be appropriate; certainly this would enhance the 
acceptability of the process to regulated parties and, in such circumstances, 
would not entail heavy costs to the agency. More frequently, however, gener- 
alized rulemaking with adversary, trial-type procedures is formidably com- 
plex; in this instance, the benefits of separation of functions do not justify its 
costs. 

3. Individualized Nonaccusatory Decisionmaking, Individuahzed nonac- 
cusatory formal adjudication has characteristics of both accusatory cases and 
general rulemaking. This category covers a broad array of proceedings, in- 
cluding initial licensing, which ranges from licensing a CB radio operator to 
permitting a nuclear reactor to emit thermal pollution; individualized rate- 
making; allocation of natural gas among users in time of shortage; allocation 
of television channels to cities and licensees; and approval of financial trans- 
actions and market exits. These decisions resemble sanctioning since they turn 
on facts about an individual firm or event, and are resolved through adversa- 
rial proceedings. Yet, like general rulemaking, they often require complex 
economic or technical deter mfnations, raise many general policy issues, attract 
a multitude of intervenors, mediate conflicting interests of opposing social 
and economic groupings, impose no blame or punishment, and regulate future 
behavior. ^^^ 

There are many procedural techniques by which individuahzed nonaccu- 
satory disputes can be resolved, and many of them may be more efficient and 
produce more justifiable results than the sharply contested adversarial trial- 



173. Pub. L. No. 96-252. § 12, 94 Stat. 374 (1980), adding § 18(k) to the Federal Trade 
Commission Act. The original legislation would have barred any presentation relevant to the 
merits by any staff member who performs investigative and prosecuting functions. S. 1991, 96th 
Cong., 1st Sess. (1979). The final version, which applies only to factual materials and covers only 
involved staff persons, emerged in the form of a floor amendment by Senator Ribicoff . 126 Cong. 
Rec. 51231-32 (1980). See 16 C.F.R. § 1.18(c)(2) (1981). The Commission intends to use Freedom 
of Information Act precedents to distinguish factual inputs from other staff communications. See 
45 Fed. Reg. 50,814, 50,816 (1980). 

174. See 44 Fed. Reg. 16,366 (1979). 

175. See Administrative Conference Recommendation 72-5, 1 C.F.R. § 305.72-5 (1979); 
materials cited in notes 169 and 172 supra; Boyer, supra note 167, at 77-81. 

176. An example is the EPA's National Pollutant Discharge Elimination System proceedings 
to fix permissible water pollution of a specific point source. See text accompanying notes 300-313 
infra. The EPA must resolve, among other things, issues about the economic circumstances of the 
region and the specific discharger, the precise manufacturing process, available and feasible 
pollution control equipment, and environmental condition of the water. These decisions are 
politically charged because of the long-term ramifications for both the local economy and 
ecology. 
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type proceedings,^'''^ but in our system, the trial, pitting adversaries from 
inside and outside the agency, is the method of choice. ^"^^ Full-fledged adver- 
sarial decisionmaking inescapably entails controls on off-record inputs by 
potentially biased adversary staff members as well as an exclusive record for 
factfinding. On the other hand, the nature of the environmental and economic 
considerations and the highly technical and problematic factfinding and fore- 
casting required make virtually everything imaginable relevant. ^^^ In this 
respect, the process is more Hke rulemaking, in which the case for separation 
of functions is weak. This inseparable blend of adjudicatory and rulemaking 
elements makes individualized, nonaccusatory decisions difficult to classify 
for many procedural purposes and spawns a bewildering variety of separation- 
of- function systems. ^^^^ The concluding portion of this Article draws on the 
practices of agencies engaged in high-stakes nonaccusatory decisionmaking, 
details some of the practical costs of separation of functions in such cases, and 
proposes a modified system of separation. 



III. Recommendations for Nonaccusatory Adjudication 

Without compulsion from the APA or other statute, the agencies that 
perform individualized, nonaccusatory decisionmaking through formal, ad- 
versarial procedures have installed modified systems of separation of func- 
tions. The FCC separates functions in its common-carrier ratemaking; the 
CAB separates functions in all formally decided regulatory cases; the EPA has 



177. See generally Schuck, Litigation, Bargaining and Regulation, Regulation, Juiy/Aug. 
1979, at 26; Yellin, High Technology and the Courts: Nuclear Power and the Need for Institu- 
tional Reform, 94 Harv. L. Rev. 489, 505-08, 529-31, 546-53 (1981); Fuller, The Forms and 
Limits of Adjudication, 92 Harv. L. Rev. 353, 393-404 (1978); Cramton, A Comment on 
Trial-Type Hearings in Nuclear Power Plant Siting, 58 Va. L. Rev. 585 (1972). See also Parham 
V. J.R., 442 U.S. 384, 607-613 (1979) (medical decision-making process preferable to adversary 
system). According to Schuck, adversary procedures tend to sharpen issues, stimulate innovative 
contributions by parties, break down ideological orthodoxy, and serve important democratic 
values. But adversary systems also tend to oversimplify facts, decrease the number of available 
solutions to polycentric problems, and are governed by procedural rules that tend to become ends 
in themselves. Schuck recommends a system of bargaining between affected private parties. Of 
course there are other and perhaps far superior solutions, such as deregulation, pollution taxes or 
other economic devices such as tradeable emission rights, more general rules to displace individu- 
alized decisions, or administrative summary judgments. The analysis in the text simply assumes 
that individualized adversary decisionmaking will continue to be used and assesses the implica- 
tions for separation of functions. 

178. Certainly other models should be tried. See, for example, the account of nonadversary 
procedures in certain EPA water pollution cases, in text accompanying notes 304-313 infra, and 
Seabrook Anti-Pollution League v. Costle, 597 F.2d 306, 307-08 (1st Cir. 1979). See also the 
discussion of inquisitorial methods in social security hearings in note 1 12 supra, and proposals for 
other approaches suggested in note 177 supra. 

179. See generally Pierce, The Choice Between Adjudicating and Rulemaking for Formulat- 
ing and Implementing Energy Policy, 31 Hast. L. Rev. 1 (1979), for discussion of the polycentric 
character of disputes over allocations of natural gas. 

180. The communication control practices of several agencies that conduct individualized, 
nonaccusatory decisionmaking are discussed in the Appendix, infra. 
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an innovative system of separation in water-pollutant-discharge cases; the 
FDA separates functions in initial licensing. ^^* 

It is hardly surprising that the agencies have separated functions; theoret- 
ically, separation of functions is a necessary concomitant to individualized 
adversary decisionmaking. Even in large, highly complex, and economically 
important cases, agencies must screen out biased advice, protect the exclusive 
record from nonrecord factual inputs, respect adversary traditions (such as 
the requirements that arguments made by one side be open to rebuttal by the 
other), and avoid infusion of substantively irrelevant criteria. ^^^ Moreover, 
separation of functions is obligatory in a practical sense; outsiders litigating 
with an agency will not tolerate their adversaries whispering in the ears of 
decisionmakers. Acceptability of procedures by affected persons is indispensa- 
ble for a smoothly functioning administrative process. 

However, except in NRC^^^ and FCC licensing, ^^^ the agencies fall short 
of pure internal separation. In FCC ratemaking, the chief of the Common 
Carrier Bureau advises the Commission even though the trial staff is part of 
that bureau. ^^^ In CAB rate, route, and merger cases, bureau chiefs are 
advisers while their bureaus are parties. ^^® In FDA drug licensing, the adver- 
saries in one case may be advisers in the next, and bureau chiefs serve as 
advisers. ^^"^ In FTC cease-and-desist cases, which are economic but accusa- 
tory, separation of functions is suspended for purposes of considering settle- 
ment proposals. ^®^ In EPA initial water-pollution license cases, a person 
involved in permit drafting can serve on the panel advising the initial decision- 
maker and also advise the ultimate decisionmaker. ^^^ 

181. These practices are described in greater detail in the Appendix. See text accompanying 
notes 256-64 (FCC), 278-87 (CAB), 300-13 (EPA), 238-48 (FDA) infra. Similarly, the Federal 
Energy Regulatory Commission has proposed rules separating functions in its ratemaking and 
other formal individualized economic decisionmaking. The system involves designation of se- 
lected staff members as advocates or investigators; all others are available as advisers. Prop. Rule 
1.64, 45 Fed. Reg. 36094, 36098 (May 29, 1980). See also Aman, Institutionalizing the Energy 
Crisis: Some Structural and Procedural Lessons, 65 Cornell L. Rev. 491, 540-41 (1980) (modified 
separation of functions by Office of Hearings and Appeals of Department of Energy). 

182. Infusion of irrelevant criteria is a less serious concern in nonaccusatory decisionmaking 
than in the typical accusatory proceeding, since the circle of relevance in the former is vastly 
wider. However, some factors are surely irrelevant even in nonaccusatory, economic cases. 

183. See text accompanying notes 213-32 infra. This matter is under urgent study at the 
NRC, and change is likely in the immediate future. 

184. See text accompanying notes 249-55 infra. APA-type separation is required by statute in 
FCC broadcast-license cases, see note 249 infra, though the strict separation used by the Commis- 
sion in these cases is not compelled by the APA. See text accompanying notes 45-54, 75-86 supra. 

185. See text accompanying notes 256-64 infra. 

186. See text accompanying notes 278-87 infra. 

187. See text accompanying notes 238-48 infra. 

188. See note 269 infra. 

189. See text accompanying notes 300-13 infra. The EPA's new rules for nonadversary initial 
license (NAIL) proceedings could conceivably allow persons who have been engaged in permit 
negotiations to serve as a minority of a panel that will advise decisionmakers. EPA's theory is that 
NAIL proceedings are nonadversary, inquisitorial factfinding and evaluation sessions in which no 
trial staff will represent the agency. Under such assumptions, it might well be appropriate to 
dispense with separation of functions. If the proceedings do take on an adversary flavor, persons 
with significant adversary involvement may well be disqualified from serving as advisers. Inter- 
view with member of General Counsel's office (Jan. 24, 1980) (copy on file with Columbia Law 
Review). 
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It is no accident that agencies strike compromises with pristine separation 
systems that prohibit everyone with institutional ties to adversaries from 
advising decisionmakers. Even with these compromises, separation of func- 
tions inevitably and chronically imposes various costs on agencies. Interviews 
with members and staff of six federal agencies confirmed that the following 
problems are inherent in separation systems: (a) separation of functions re- 
quires costly staff duplication; a second team is needed to evaluate the work 
of the first; ^^^ (b) substantial delays are inevitable while new advisers famiUar- 
ize themselves with the record and issues in already ponderously slow cases; ^^^ 
(c) separation deprives decisionmakers of needed advice and technical exper- 
tise that only the staff adversaries possess; ^^^ (j) separation of functions, 
combined with limits on outsider ex parte contacts, breeds confusion over 
what communications are allowed and thus causes unnecessarily cautious 
behavior; ^^^ (e) separation can interfere with the agency heads' abiUty to 
control important cases, set policy, supervise the staff, and become aware of 
emerging problems; ^^"^ (f) separation of functions is often interpreted to mean 
that lower level decisionmakers (such as ALJs) may receive no guidance from 
anyone on the agency staff, such as upper level decisionmakers or completely 
uninvolved staff; ^^^ (g) separation of functions interferes with collateral func- 
tions such as rulemaking, budgeting, testifying before Congress, or personnel 
matters when the issues involved in the collateral proceeding are entangled 
with those in pending restricted cases; ^^^ (h) separation can make it difficult to 
launch new investigations or set hearings in cases somehow related to ongoing 
adjudication.*®'^ 

In addition, some observers beHeve that separation of functions has 
additional costs: advisers isolated from the details of litigation may furnish 
poor advice and litigators may suffer from lack of guidance when bureau 



190. See the summary of NRC practice in the Appendix (pointing to antagonism between the 
two staffs); A Study of Separation of Functions and Ex Parte Rules in Nuclear Regulatory 
Commission Adjudications for Domestic Licensing (NUREG-0670, 1980) 149-150 (hereinafter 
cited as NRC Staff Study); Comments of EPA General Counsel Bernstein in Symposium, 
Improving the Administrative Process— Time for a New APA? (Part B), 32 Ad. L. Rev. 327, 
329-30 (1980). 

191. See the summary of FDA and CAB practice in the Appendix; 4 Study on Federal 
Regulation, Delay in the Regulatory Process, S. Doc. No. 72, 95th Cong., 1st Sess., 1-21, 35 
(1977). 

192. See the summary of NRC and FDA practice in the Appendix; Pedersen, supra note 2, at 
1008-09; Bernstein, supra note 190; NRC Staff Study, supra note 190, at 145-46. 

193. See the summary of NRC and FCC practice in the Appendix; NRC Staff Study, supra 
note 190, at 150-51. 

194. See the summary of FTC, FCC, and NRC practice in the Appendix; NRC Staff Study, 
supra note 190, at 145-46. 

195. NRC Staff Study, supra note 190, at 147. Separation of lower and upper level decision- 
makers from each other is a distinct problem that is not part of separation of functions as 
traditionally understood and is not treated in detail in this Article. But see text accompanying 
notes 19-24 supra. 

196. See the summary of NRC practice in the Appendix; Pederson, supra note 2, at 1010. 

197. See the summary of FCC practice in the Appendix. 
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chiefs function as advisers rather than Utigation supervisors.*^® The study 
failed to substantiate the existence of these problems, but it is difficult to 
reach definitive conclusions from interviewing personnel accustomed to work- 
ing under existing procedures. 

While these costs may be acceptable in accusatory adjudications/^^ they 
must be minimized in economically significant, nonaccusatory disputes that 
by law or custom are settled by formal adversarial adjudications. In such 
disputes, the economic and environmental impact of the decision is frequently 
far-reaching and often unpredictable, and the costs of error are very high. 
Moreover, such matters are procedurally cumbersome and already take an 
unbearably long time to conclude. ^***^ Agencies must engage in prophecy and 
resolve abstruse economic, technological, or scientific questions that are sel- 
dom quantifiable and that trigger intense professional controversy. The claims 
of diverse economic, social, and political interests conflict irreconcilably, and 
the agency must select from an almost limitless number of policy options and 
solutions. Consequently, the decisionmakers urgently need as much technical, 
legal and political advice as can be provided. 

To minimize the cost of separation of functions, while shutting off the 
most objectionable contacts, modified systems of separation should be em- 
ployed in individualized nonaccusatory decisionmaking conducted as formal 
adversarial adjudication. Staff members who have, to a significant extent, 
personally developed or presented evidence or argument on behalf of or 
against a party should not participate or advise off the record in any adjudica- 
tory decision in that or a factually related case.^^^ 

However, a large class of staff members need not be disqualified: 

(a) persons whose only link to the case is an institutional tie to the 
adversaries, for example, uninvolved supervisors, colleagues, and 
even subordinates of the adversaries should be available as advisers; 

198. Lawyers engaged in CAB proceedings make these criticisms. See, e.g., letter from Wm. 
Warfield Ross, chairman of ABA Section of Administrative Law, to Marvin S. Cohen, chairman 
of CAB, (May 25, 1979) (copy on file with Columbia Law Review). In both the CAB and in FCC 
ratemaking, supervisors are advisers and thus do not direct litigation. However, all of the staff I 
interviewed indicated that the trial staffs perform ably without direction from the head of the 
bureau and that the supervisors could advise capably and neutrally. See text accompanying notes 
264, 283-87 infra. 

199. Where these costs are deemed unacceptable in unusually complex accusatory cases, 
agencies should reconsider their separation of functions practices. Flexibility is inherent in the 
existing APA provisions, which should be interpreted to allow participation in decisionmaking by 
uninvolved adversaries and communications by involved adversaries to decisionmakers that are 
not participation or advice in the decision. See text accompanying notes 45-54, 75-81 , 83-86 supra. 

200. See, e.g., Pierce, supra note 179; Cramton, supra note 177; 4 Study on Federal 
Regulations, Delay in the Regulatory Process, supra note 191, at 1-20. 

201. This recommendation is similar to Resolution 3, adopted by the Administrative Confer- 
ence on June 7-8, 1973, in its statement in response to American Bar Association proposals to 
amend the APA. 3 Rec. & Rep. of the ACUS 54. See also the staff report at id. 567, 575-78. 

Other recent proposals on the subject take somewhat different views. A recent study for the 
Committee on Governmental Affairs concluded that all personnel from the bureau initiating 
proceedings should be barred from giving advice. 4 Study on Federal Regulation, supra note 191, 
at 44. S. 2147, 96th Cong., 1st Sess. (1979), would disqualify only those engaged in presenting 
evidence, cross-examining witnesses, or preparing pleadings and would also allow persons who 
were adversaries before "a proceeding has begun" to give advice. See also studies cited in note 2 
supra. 
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(b) persons who assisted the agency in deciding whether to investigate a 
matter, start a proceeding, or set a case for formal hearing, or in 
framing the issues to be considered at the hearing;^**^ 

(c) attorneys who represented the agency in a prior and related judicial 
proceeding; 2**^ 

(d) staff members who assist the agency in preparing for or conducting 
collateral matters such as informal public meetings, budget plan- 
ning, personnel matters, informal rulemaking, or congressional tes- 
timony; and 

(e) persons whose participation is Hmited to answering technical ques- 
tions; for example, a witness who answers technical questions at the 
hearing need not be disqualified from later giving advice nor should 
a staff scientist who answers a technical question for adversaries 
while they prepare their case, since that staff member might be the 
only one with sufficient expertise to furnish crucial advice. How- 
ever, if a witness's testimony is controverted, or if an individual who 
has given technical assistance otherwise takes a substantial role in 
preparing or advocating one side of the case, he should be treated as 
an adversary.2**^ 

The most crucial item on this list is the first: persons with institutional 
links to adversaries, especially uninvolved supervisors. Because of their expe- 
rience and sophistication, and the intense need of decisionmakers for their 
guidance,^®^ uninvolved supervisors are used as advisers in virtually all of the 
nonaccusatory adjudication summarized in the Appendix. ^^^ Such advisers, 
particularly the subordinates of adversaries, might be institutionally biased, 
but the arguments for disqualification are weak; uninvolved staff members 
are personally and professionally uncommitted to any position urged by an 
adversary. Although they may have strong views about poHcy, their opinions 
are a form of expertise, not of bias toward anyone. Thus, participation of 
uninvolved staff members who are institutionally linked to adversaries does 
not offend core adversary values and is unlikely to introduce nonrecord 



202. Thus the decision in Grolier, Inc. v. FTC, 615 F.2d 1215 {9th Cir. 1980), should not be 
applied to disqualify any advisers to decisionmakers even though they might have been exposed to 
factual information during conferences about issuance of a complaint or identification of issues 
at a hearing. 

203. See text accompanying note 86 supra. 

204. Classification of persons who gave expert assistance on- or off-the-record presents a 
difficult borderline problem. See text accompanying notes 83-85 supra. If a person did no more 
than respond to questions of a technical nature, either at the hearing or in response to questions 
by other staff members, he should be available as an adviser for he might be the only one on the 
staff with the requisite expertise. But if the individual actually became part of the litigating team, 
for example, by helping to plan strategy, he should be treated as an adversary. S. 2147, 96th 
Cong., 1st Sess. (1979), would have disqualified all witnesses. 

205. See Kahn & Roach, A Paean to Legal Creativity, 31 Ad. L. Rev. 97, 112-13 (1979); 
Bagge, Should Prosecutors Write Agency Opinions? The Role of Agency Counsel in Decision- 
Making, 22 Ad. L. Rev. 5S5 (1970); Auerbach, Improvement in the Conduct of Federal Rate 
Proceedings, Report of the Committee on Rulemaking to ACUS 47-52 (Sept. 18, 1962). 

206. Uninvolved supervisors do not participate in FCC broadcast licensing and NRC licens- 
ing. See text accompanying notes 249-55 (FCC), 213-32 (NRC). See also notes 183 and 184 supra. 
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factual material. ^^"^ Since the scope of relevance is extremely broad in nonac- 
cusatory cases, advisers are not likely to infuse substantively irrelevant crite- 
ria. Participation of uninvolved staff members who serve as supervisors or 
colleagues of adversaries has won the grudging acceptance of practitioners 
before the CAB, EPA, FCC, and FDA, and this certainly testifies to the 
propriety of the practice. In short, the case for allowing their participation 
seems compelling. ^^^ 

Proponents of strict separation systems often suggest that uninvolved 
staff members, especially those with institutional ties to adversaries, should 
furnish their advice on the record, so that it can be subjected to criticism and 
rebuttal. This solution, however, ignores the reahty that advice given in the 
open will be sanitized. No adviser is likely to critique the weaknesses in the 
agency's case when his words will be thrown back by reviewing courts or 
Congress. Nobody is likely to criticize the work of his subordinates while the 
whole world looks on. Staff members are hardly likely to propose risky tactics 
while their opponents take note. If agency decisionmakers are to receive 
uninhibited, robust, even caustic advice, it cannot be given on the record. ^^^ 

In addition to widening the circle of possible advisers, even true adver- 
saries should remain available as resources whenever this can be achieved 
without seriously compromising the rationale for separation. Adversaries 
should be available to consult decisionmakers before a matter is formally 
designated for hearing since such discussions are both essential to the adminis- 
trative process and not seriously prejudicial to outsiders. Thus, adversaries 
should help agency heads decide whether an investigation should be launched, 
a complaint issued, a closed case reopened, a matter designated for hearing, 
an issue Htigated, a remedy sought. 2^*^ Notwithstanding overlap with a pend- 
ing adjudication, adversaries should be freely available to discuss with deci- 
sionmakers such matters as a pending rulemaking proceeding, preparation of 
congressional testimony, or institution of additional investigations or new 
complaints. 

Most important, separation of functions should not unnecessarily inhibit 
agency heads from controlling ongoing adjudication and otherwise supervis- 
ing the staff. Consequently, decisionmakers and adversaries (particularly in- 
volved supervisors) should be able to communicate off the record in ways that 
do not involve adversarial participation in the decision. For example, com- 



207. It is unlikely that an uninvolved adviser would introduce nonrecord factual information 
since, by hypothesis, the adviser has no prior contact with the case and thus no means of 
acquiring such knowledge. 

208. One disadvantage of widening the circle of advisers is that such persons cannot receive 
ex parte communications from outsiders under APA § 557(d). 

209. The CAB releases advisory staff memoranda concerning proposed rules and informal 
adjudication after the matter is concluded. See text accompanying notes 289-90 infra. Opinions 
differ about whether this practice has sanitized the written advice received by the Board, but in 
any case it is likely that this causes some advice to be provided orally instead of in writing, in 
order to avoid disclosure. See text following note 289 infra. CAB experience hardly justifies 
imposition of a broad requirement of disclosure of all staff memoranda in hotly contested formal 
adjudications. 

210. See text accompanying notes 38-64 supra. 
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munications about procedural matters, such as deadlines, adding or dropping 
issues, settling or abandoning the case, or obtaining guidance from the agency 
heads on matters of policy should be permissible, so long as the adversaries 
refrain from advocacy on any substantive issue in the case and from interject- 
ing nonrecord information or irrelevant material. In addition, adversaries 
should be free to consult with decisionmakers about substantive issues in the 
case by an on-the-record communication without prior notice to outsiders and 
without an immediate opportunity to respond. ^^^ 

Needless to say, the compromises with pristine separation of functions 
that are described in the preceding paragraphs are most unwelcome to many 
regulated parties and their representatives; they also may be difficult to ad- 
minister on a practical day-to-day basis. Nevertheless, the problems addressed 
are real. Separation of functions can become a monster that spawns costly 
inefficiencies and seriously degrades the quality of decisions and of agency 
policymaking. These disadvantages may be tolerable when the agency is decid- 
ing whether to revoke a broker-dealer license or whether to order an advertiser 
to cease and desist; they are intolerable when the subject is nuclear regulation, 
environmental protection, or ratemaking for the telephone company. In such 
cases, the public interest requires that agencies function institutionally, mus- 
tering all available resources toward producing the best possible decision. 

Conclusion 

The ideal system of separation of functions will never be found because 
the perfect balance between the institutional and the judicialized decision will 
never be found. In ordinary, formal, accusatory decisionmaking, a strict 
system of separation has long worked smoothly and is theoretically and 
practically indispensable. At the opposite pole, separation of functions seems 
inappropriate in rulemaking of general applicability even if trial-type proce- 
dures are employed. In individualized, nonaccusatory decisionmaking, a pris- 
tine system of separation (like that of the criminal law) would impose costs 
greatly disproportionate to the benefits, while a purely institutional decision 
would disregard the incompatibility of biased off-record advice with an adver- 
sary process. 

In complex, significant nonaccusatory cases, a balance must be struck 
that permits agency heads to exert reasonable control over ongoing business 
and furnishes them with rich advisory resources, while excluding from the 
advisory circle the adversary staff members whose roles have given them a 
will to win. No tidy solution is possible because of the complexity of the 
modern agency. Often, the problems being resolved in formal adjudication 
are enmeshed simultaneously in rulemaking, informal adjudication, judicial 
review, settlement negotiations, ongoing investigations, or legislative reap- 
praisal. The same staff members are involved in all of these phases, contin- 



211. See text accompanying notes 47-54 supra. 
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ually receiving communications from outsiders, playing investigative and ad- 
vocacy roles, discussing the matter with their colleagues. Then, at the time of 
the final decision, it must be decided whether they can be decisional advisers. 
Outside parties have a great deal at stake and will always focus on the 
judgment calls as vulnerable points at which the agency's final decision can be 
attacked. 

Thus, the problem of separation of functions will never disappear; on the 
contrary, it will become more serious as agencies accept new chores and attack 
new problems through mutations of more or less adversarial administrative 
processes. Administrative procedure reform must address this ancient prob- 
lem with the utmost sensitivity, accepting the reality and usefulness of separa- 
tion without stitching a straitjacket that denies decisionmakers indispensable 
advisory resources as they struggle with the vital economic and technological 
issues that lie ahead. 



Appendix: 

Separation of Functions 

IN Six Agencies^^^ 

A. Nuclear Regulatory Commission (NRC) 

The NRC maintains a strict system of separation of functions^^^ in initial 
licensing of nuclear reactors as well as in enforcement actions. ^^^ An applica- 
tion to construct a new nuclear plant triggers separation of functions ^^^ and 
begins a lengthy process that includes negotiations between the applicant and 
the staff, a report by the Advisory Committee on Reactor Safeguards, a 
hearing before the Atomic Safety and Licensing Board (ASLB), an appeal to 
the Atomic Safety and Licensing Appeal Board (the **appeal board")* and a 
discretionary appeal to the full Commission. ^^^ During this period, the rules 
proscribe communication between the decisionmakers (i.e., the ASLB, the 
appeal board, the Commissioners, the General Counsel, and their respective 



212. Unless otherwise attributed, the information in this Appendix is drawn from scores of 
confidential interviews conducted by the author with members, staff, and outsiders associated 
with the six agencies examined. Copies of notes and transcripts of these interviews are on file with 
the Columbia Law Review. 

213. See generally NRC Staff Study, supra note 190; Shulman, supra note 2, at 413-14. The 
term "strict separation" is used to describe agency rules or practices that either exclude more 
advisers or go further in restricting adversaries than does APA § 554(d) in a proceeding to which 
that section applies. 

214. Enforcement proceedings consist of issuance of orders, imposition of civil penalties, or 
license suspension, modification, or revocation. The staff and Commissioners consult about 
whether enforcement action should be initiated, and then separation of functions goes into effect. 
See 44 Fed. Reg. 12,429 (Mar. 7, 1979). 

215. See Prop. Rule § 2.780(i), 44 Fed. Reg. 12,430 (1979), which states the current practice 
on when separation of functions goes into effect. 

216. Rogovin (Director), Three Mile Island: A Report to the Commissioners and the Public 
138-41 (1980). 
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Staffs) and anyone else, in or out of the agency, about any matter at issue. ^^"^ 
The rules permit communications concerning proprietary functions and gen- 
eral safety problems and responsibilities, but only if requested by the Commis- 
sion. ^^^ 

This strict separation scheme is implemented by a double staff of attor- 
neys. The Executive Legal Director heads one staff, which is housed in 
Bethesda, Maryland, and which acts as advocate and counsel to the operating 
bureaus, to which most technical personnel are attached. The second staff of 
attorneys, housed in Washington, D.C., and headed by the General Counsel, 
advises the Commission when it reviews appeal board cases. ^^^ There seems 
to be a marked coolness, even antagonism, between the two staffs that is 
exacerbated by physical separation. 

The Commission's rules and practices inhibiting intra-agency communi- 
cation ^^o ^Q^Q excoriated by both the Rogovin report and the Kemeny Com- 
mission and its staff.^^^ Separation of functions was assigned a good part of 
the blame for the NRC's severe management problems, such as the Commis- 
sioners* lack of knowledge of and involvement in safety reviews and negotia- 
tions. The Kemeny Commission staff blamed separation of functions for the 
absence of coordination between NRC bureaus because the Commission had 
insulated itself from management and no other authority could undertake the 
task of coordination. 

The NRC has maintained that Commissioners must remain aloof from all 
aspects of ongoing licensing litigation, except possibly for discussion of major 
generic issues that might impinge on licensing proceedings. ^^^ As a result, the 

217. 10 C.F.R. § 2.780(a) (1980). As interpreted by the Commission, this **ex parte" rule 
shelters decisionmakers from all staff members, including those who have not been previously 
involved in the case. Oddly enough, the **ex parte" rule is stricter than the NRC*s "separation of 
functions" rule (§ 2.719), which screens only adversaries from decisionmaking personnel. See 
Prop. Regs. §§ 2.719 and 2.780, 44 Fed. Reg. 12,428 (Mar. 7, 1979), which would essentially 
preserve the status quo. 

218. 10 C.F.R. § 2.780(d)(1), (2) (1980). Proposed regulations would slightly liberalize this 
provision by allowing communications "regarding generic issues involving public health and 
safety or other statutory responsibilities of the Commission not specifically related to any 
particular proceeding pending before the Commission," whether or not requested by the Com- 
mission. Prop. Reg. § 2.780(b)(5), 44 Fed. Reg. 12,428, 12,430 (Mar. 7, 1979). 

219. Rogovin, supra note 216, at 112. 

220. The NRC's separalion-of-functions practice dates from the earliest Atomic Energy 
Commission adjudications, although it was not required by any rules, and it has steadily rigidi- 
fied, despite a stream of criticism from Congress and outside consultants and commentators that 
such judicialization was more stringent than legally required and was counterproductive. NRC 
Staff Study, supra note 190, at 8-50. 

221. Rogovin, supra note 216, at 141; Report of the President's Comm'n on the Accident at 
Three Mile Island (Kemeny Commission) 51-52 (1979); Staff Report to the Pres. Comm. on the 
Accident at Three Mile Island: The Nuclear Regulatory Commission 25-32 (1979). The Rogovin 
and Kemeny staff reports observe that informal contacts between the staff and individual Com- 
missioners are inhibited and find that relationships between the bureaus and the Commission 
resemble those between independent nations. Staff Report, supra, at 31; Rogovin Report, supra 
note 216, at 112-14. NRC Staff Study, supra note 190, correctly observes that factors other than 
strict separation of functions share the blame for the poor management and restricted informa- 
tion flows. Id. at 6-7. 

222. This exaggerated concern supposedly extends even to reading publicly available docu- 
ments in the file for fear of being accused of prejudgment or being exposed to off-record 
information. 
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Commissioners exert no control over lower level decisionmakers or over 
positions taken by the staff in negotiation or adjudication, ^^^ even though 
lower level decisions and actions based on staff positions are difficult to 
reverse if, once construction of the reactor is underway, the same problem 
crops up in additional cases. It seems fairly clear that the Commissioners must 
become involved in early stages of licensing negotiation and litigation; the 
massive overhaul of NRC procedure that seems imminent should include a 
pruning of its separation of functions practice. 

As practiced at the NRC, separation of functions cuts the Commission 
off from needed technical assistance because the Commissioners never consult 
even uninvolved members of the technical staff. ^^'^ While the Commissioners 
have technical resources to make most decisions (their own technical back- 
grounds, their personal staff advisers, and the Office of Policy Evaluation), ^^^ 
these resources are not always sufficient.^^^ Another cost of strict separation 
of functions relates to rulemaking. 227 The NRC has increasingly sought to 
resolve issues through rules, instead of on a case-by-case basis in hotly con- 
tested Hcensing proceedings. ^^^ Yet the NRC's fastidious separation of func- 
tions inhibits free-swinging staff-commissioner discussions about generic is- 
sues also pending in restricted adjudications.^^® Thus the adjudicatory 
proceeding involving the undamaged Three Mile Island reactor became entan- 
gled with the need for rulemaking to deal generically with technical issues 
raised by the Three Mile Island incident. 



223. See 4 Study on Federal Regulation, supra note 191, at 184, 195 (NRC general counsel 
observes that ex parte rules seriously inhibit NRC policymaking because agency heads cannot 
control adjudicatory proceedings). 

224. Supposedly, the lower level adjudicators have sufficient technical resources; ASLB's 
consist of a mixture of scientists and lawyers. They can consult others on the ASLB panel and 
occasionally request additional briefing. See 10 C.F.R. § 2.719(b) (1981). The appeal board 
members also have sufficient technical expertise. 

225. 10 C.F.R § 1.31 (1981). 

226. The General Counsel's staff believes that the Commissioners cannot be briefed by 
enforcement staff when they give congressional testimony if the subject of the testimony overlaps 
with a matter as to which separation of functions is in effect. The Commission is similarly 
inhibited in obtaining needed assistance in discharging adjudicatory responsibilities. For example, 
in considering a request for modification of a construction permit to use shorter pilings, the 
Commissioners could not obtain technical help without the inconvenient step of calling a full- 
fledged hearing at which all parties and intervenors would be represented. 

227. Interference with the rulemaking function occurs even though the rules were designed to 
permit consultations about pending rules. See 10 C.F.R. § 2.780(a), (d) (1981). See also Prop. 
Reg. § 2.780(b)(5), (i), {]), 44 Fed. Reg. 12,428 (Mar. 7, 1979). 

228. See generally Murphy, The National Environmental Policy Act and the Licensing 
Process: Environmentalist Magna Carta or Agency Coup de Grace, 72 Colum. L. Rev. 963 
(1972); Note, The Use of Generic Rulemaking to Resolve Environmental Issues in Nuclear Plant 
Licensing, 61 Va. L. Rev. 869 (1975). 

229. In an interview, counsel for intervenors noted his suspicion that consultations between 
staff and commissioners about rulemaking indeed touch on issues in pending adjudications. The 
Commission noted that the exceptions in its rules for rulemaking and for discussion of generic 
issues "cannot be used as a means of circumventing the adjudicatory process and [the Commis- 
sion] will act to ensure that its use is Hmited to matters that are of generic rather than limited 
concern." 44 Fed. Reg. 12,429 (March 7, 1979). 
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One possible advantage of the NRC's separation of functions practice, 
according to two members of the General Counsel's staff, is that it requires a 
fresh look that forces vital policy issues to the surface, particularly because 
the perspective of the General Counsel's staff is different from that of the 
Executive Legal Director's staff.^^^ However, this hardly justifies the NRC's 
rigid system: the General Counsel's staff could take a fresh look without 
freezing out all other advisers and without erecting barriers to Commissioner 
participation in early stages of negotiation and litigation. A second, perhaps 
overriding, benefit of NRC separation of functions is political. The staff is 
perceived by public interest groups as the captive of the nuclear industry. ^^^ In 
the present atmosphere of intense public distrust of the NRC and of nuclear 
power, separation of functions may have substantial public relations value. ^^^ 

Interestingly, the NRC allows unfettered staff consultation with the 
agency in its other major adjudicatory function ^^^ — licensing exports of nu- 
clear reactors and materials. ^^'^ Although the NRC conducts oral or written 
proceedings and invites public comments, its decision is not necessarily based 
upon the record. ^^^ The rules specifically allow the staff to make off-the-rec- 
ord contact with the Commissioners, and these contacts are extensive. ^^^ 

The sensitive foreign policy aspects of export matters dictate a nonadver- 
sarial procedural mode. The Commissioners and staff maintain extensive 
contacts with the State Department and have access to diplomatic cables and 
other confidential materials that cannot go on the record. ^^^ Moreover, the 
heavy burden imposed on the NRC by its export jurisdiction requires substan- 
tial staff assistance. As the NRC reconsiders separation of functions in domes- 
tic licensing, it should draw inspiration from the resourceful manner in which 
it uses its staff in export cases. 



230. Supposedly, the delay entailed by General Counsel staff review is insubstantial because 
the entire voluminous record is not scrutinized; technical questions have been resolved by the 
appeals board and the remaining issues are narrowly framed. 

231. See generally Green, Public Participation in Nuclear Power Plant Licensing: The Great 
Delusion, 15 Wm. & Mary L. Rev. 503 (1974); Rogovin, supra note 216, at 139. 

232. Adherence to strict separation of functions is deeply ingrained at the NRC. Interviews 
with both adjudicators and litigating staff members indicated that they would be uncomfortable 
with any proposal that would allow even a nonadversary in an operating bureau to have off-the- 
record access to the Commission. This adherence to the traditional does not characterize the 
excellent NRC Staff Study, supra note 190, which points the way toward partial or complete 
dismantling of the existing structure. 

233. Since the statute does not require adjudicatory hearings in export cases, APA separa- 
tion of functions is inapplicable. These rules are authorized by the Nuclear Non-Proliferation Act 
of 1978, Pub. L. No. 95-242, 92 Stat. 120. The NRC had proposed similar rules. 43 Fed. Reg. 
6915 (Feb. 17, 1978). See generally Stoiber, Public Participation in the United States Nuclear 
Export Process, 18 Atom En. L.J. 169 (1976). 

234. It is estimated that upwards of one third of the Commissioners' time is occupied by 
export matters. 

235. See Pub. L. No. 95-242, § 304(c) (1978). 

236. 10 C.F.R. § 110.91(a) (1981); Prop. Rule § 2.780G)(i), 44 Fed. Reg. 12,429 (March 7, 
1979). Communications on questions of standing, intervention, or other procedural matters in 
export cases are made public. 10 C.F.R. § 1 10.91(b), (c) (1981). The adversary staff does not 
participate in actually deciding the case or writing the opinion. 

237. See 10 C.F.R. § 110.120-26(1981). 
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B. Food and Drug Administration (FDA) 

The FDA separates functions in its trial-type proceedings, which include 
all forms of licensing ^^^ and formal rulemaking, ^^^ as well as occasional 
informal proceedings such as the revocation of clinical investigators' rights to 
perform studies on unapproved drugs. ^'*^ Separation of functions applies only 
to a small percentage of business conducted by FDA staff — perhaps as little 
as 10 percent. Ex parte contacts by outsiders with decisionmaking personnel 
are precluded whenever separation of functions is in effect. ^^^ In addition, 
any meetings by FDA personnel with outsiders relating to any pending regula- 
tory action, including rulemaking, must be summarized in writing and added 
to the administrative record. '^^^ 

When separation of functions goes into effect, the Chief Counsel assigns 
attorneys either as litigators for a bureau or as advisers to the Commissioner. 
His assignment memo may also detach a staff member from the litigating 
bureau to advise the Commissioner ^^^^ or detach an individual from the Com- 
missioner's staff to advise the bureau. The Commissioner (or an ALJ) can be 
advised by his own staff, by the Chief Counsel, by any staff members other 
than those in the litigating bureau, and by attorneys designated as advisers.^'''* 
The attorneys on the Chief Counsel's staff tend to specialize either as litiga- 
tors or advisers, but occasionally people switch roles. ^^^ 

Separation of functions on a case-by-case basis appears to work 
smoothly, according to staff members; litigators and advisers scrupulously 
refrain from communicating about pending cases. Although outsiders ques- 
tion whether a single staff can properly prosecute and advise, the litigating 



238. Separation goes into effect when a request for hearing is received. See 21 C.F.R. 
§§ 10.55(c) (1981), 314.200(0 (new drug applications), 430.20(b)(7) (antibiotic drugs — treated as 
adjudication for separation of functions purposes even though classified as rulemaking by 
statute), 601.7 (biologic licensing). The same procedures are followed for proposed actions on 
animal-drug applications. The Drug Enforcement Administration (DEA) regulates drugs through 
rulemaking in much the same way as the FDA does by licensing, but the DEA does not separate 
functions. See Hoffman-La Roche, Inc. v. Kleindienst, 478 F.2d 1 (3d Cir. 1973). 

239. Separation goes into effect when the notice of hearing is published in the Federal 
Register. 21 C.F.R. § 10.55(b) (1981). In earlier FDA practice, functions were not separated 
during formal rulemaking. See Hamilton, Rulemaking on a Record by the Food and Drug 
Administration, 50 Tex. L. Rev. 1132, 1178, 1194 (1972); Levine, Separation of Functions in 
FDA Administrative Proceedings, 23 F.D.C. L.J. 132 (1968). 

240. In these "regulatory actions," only an informal hearing is required by statute or 
regulation, and a less formal system of separation of functions is employed. Persons directly 
involved as adversaries, but not their entire bureau, must refrain from ex parte communication 
inconsistent with the requirement that the record be the exclusive basis for decision. 21 C.F.R. 
§ 16.44 (1981), 44 Fed. Reg. 22,318, 22,369 (Apr. 13, 1979). 

241. 21 C.F.R. § 10.55(d) (1981). 

242. 21 C.F.R. § 10.65(c),(d)(3) (1981). 

243. 21 C.F.R. § 10.55(b)(2)(i)(1981). 

244. 21 C.F.R. § 10.55(b)(2) (1981). 

245. In former FDA practice, the Chief Counsel supervised both litigation and advice giving, 
and the same attorney would exercise both functions in a single case. A later Chief Counsel 
separated functions but, in view of the small size of the office, decided not to establish two 
separate staffs. It is unlikely that the Department of Health, Education, and Welfare would have 
approved a separate staff. 
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attorneys are supervised only by bureau personnel and by the deputy chief 
counsel for regulations and hearings, not by the Chief Counsel. ^"^^ 

Separation at the FDA is recognized as obligatory in view of the highly 
adversarial proceedings, but it entails significant costs. The most serious cost 
is a lack of needed technical or policy advice when the Commissioner con- 
fronts a novel issue with which his advisers are not familiar and it is too late to 
detach an adviser from the involved bureau. It is inconvenient, in such cases, 
to convene an on-the-record proceeding for additional evidence. The FDA 
might consider amending its rules to allow advice from uninvolved staff 
members of the litigating bureau at any time. 

Some staff members believe that separation of functions inhibits innova- 
tion because the litigating bureau is reluctant to take a position different from 
established policy without clearance from the Commissioner, while the Com- 
missioner might hesitate to change established policy without discussing all the 
ramifications with the bureau. ^^^ Other staff members disagree; they believe 
that the bureaus feel free to innovate and that the Commissioner has ample 
advisory resources to decide whether to alter the agency's course. ^^^^ Finally, 
an additional cost of separation of functions is the substantial time required — 
sometimes more than a month — for an adviser to become familiar with 
particularly complex matters, 

C. Federal Communications Commission (FCC) 

The FCC maintains strict separation of functions in its formal adjudica- 
tions, including initial licensing. ^^e Once a matter is designated for a hearing, 
staff of a litigating bureau are precluded from making any ex parte presenta- 
tion relating to the merits^^^ to decisionmaking personnel. ^^^ Before a matter 

246. In infrequent situations in which the Chief Counsel has participated in development of 
the bureau's case and is therefore disqualified to advise the Commissioner, the Commissioner is 
advised by the deputy chief counsel or a senior attorney. 

247. See, e.g., Indirect Additives: Polymers. 42 Fed. Reg. 48,528, 48,539 (Sept. 23, 1977) 
(use of method for measuring presence of carcinogenic material); FD&C Red. No. 2, 45 Fed. Reg. 
6252, 6271 (Jan. 25, 1980) (separation of functions inhibited agency from developing new 
grounds justifying its action in refusing to certify color additive). 

248. It is difficult for an outsider to draw firm conclusions on so subtle a question. Cer- 
tainly, the fact that some staff members believe that policymaking is inhibited by separation of 
functions is itself a substantial reason for concern. 

249. See 47 U.S.C. § 409(c) (1976), which mandates separation of functions. Except that it 
applies to initial licensing, § 409(c) tracks § 554(d) of the APA. 

250. 47 C.F.R. §§ 1.1203(a), .1221 (1981). A "presentation" is a communication that goes to 
the merits or outcome of a restricted proceeding. Section 1 . 1201(0. An "ex parte" presentation is 
one made without service on all parties, or, in the case of an oral.presentation, one made without 
advance notice to the parties and opportunity for them to be present. Section 1.1201(g). Communi- 
cations about procedural questions that are not in issue, about pending nonrestricted proceed- 
ings, or about other matters necessary to carry out normal Commission functions, are not 
considered "presentations." The rules are not intended to prevent communications about general 
problems of mutual interest to the Commission and the industry, so long as they do not deal 
directly with the merits of a restricted proceeding. However, parlies and interested persons must 
not use the pendency of other matters as a pretext for ex parte communications going to the 
merits or outcome of a restricted proceeding. See Rules Governing Ex Parte Communications in 
Hearing Proceedings, 1 F.C.C.2d 49, 56-58 (1965). 

251 . Decisionmaking personnel include the Commissioners, ALJs, the Chief of the Office of 
Opinions and Review, the General Counsel, the Chief Scientist, the Chief of the Office of Plans 
and Personnel, and each of their staffs. 47 C.F.R. § 1.1205 (1981). 
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is designated for a hearing, extensive communication is permitted and occurs 
between decisionmaking personnel and the bureau staff to help the Commis- 
sion decide whether a complaint should issue and whether there should be a 
hearing. 252 Ex parte contacts by outsiders are forbidden. ^^^ 

Both Commission personnel and outsiders seem generally satisfied with 
this system. The staff is not inhibited in settling cases even though it cannot 
discuss a proposed settlement with the Commission. The Commission and the 
Review Board appear to receive sufficient technical help from the Office of 
Opinions and Review, their personal staffs, the General Counsel, and the 
Chief Scientist. 2^^ No concern was expressed about the Commission's losing 
control of pending cases, nor about the staff's receiving insufficient policy 
guidance. However, a nagging practical problem occurs when a matter is 
designated for hearing and a second matter involving the same licensee then 
arises (for example, a proposed forfeiture because of a deceptive game show). 
Although off-record communication about the second matter seems entirely 
appropriate and in compliance with the FCC's rules, ^^^ the staff feels con- 
strained in discussing the second matter with the Commission, and sometimes 
it is seriously delayed or dropped entirely. 

A markedly different procedure applies to ratemaking cases, ^^^ in which 
the Commission originally did not separate f unctions. ^^^ Unrestricted com- 



252. 47 C.F.R. § 1.1227(f) (1981). Other exceptions allow communications to the General 
Counsel's staff concerning judicial review, communications from federal agencies involving 
classified security information, and status inquiries. Id. § 1.1227(d), (e). 

253. 47 C.F.R. §§ 1.1203(b), 1.1223 (1981) preclude contacts with decisionmaking personnel 
by "interested persons'* in formal adjudications triggered by petitions to deny license renewal or 
in comparative hearing situations. All outsiders, not just * 'interested persons," are prohibited 
from making oral presentations, but persons who are not "interested" may make written ex parte 
presentations in such cases, although these are "discouraged." 1 F.C.C.2d 49, 59 n.ll. For some 
indications of what communications by outsiders might not be treated as "presentations," see 
id. at 56-58. The Commission will give advise about whether a particular communication is 
allowed. Id. at 58. The ex parte rule goes into effect when a petition to deny is filed or public 
notice is given of the filing of a mutually exclusive application. However, earlier presentations by 
persons who have actual knowledge that a mutually exclusive application has been filed or by 
persons who are planning to file either a petition to deny or a mutually exclusive application are 
also prohibited. Id. at 52. 

254. A Commissioner related that once he asked a staff member for particular information 
and put the communication on the record. Although the rules require that all parties receive 
advance notice of such a conversation and have an opportunity to participate, this communica- 
tion seems unobjectionable, since a written communication by staff to a decisionmaker that is 
served on the parties would have satisfied the rules. See note 250 supra. 

255. See note 243 supra; 1 F.C.C.2d 49, 57, stating that the separation of function rules are 
not intended to interfere with participation by parties to a restricted proceeding in other general or 
specific pending proceedings. Nor should they bar normal communication between decisionmak- 
ers and attorneys or others who are pursuing the interests of clients in other proceedings. Even if 
communication about the second matter were deemed improper, the staff should certainly be able 
to send an on-the-record memorandum to the Commission about it or, alternatively, the issues in 
the first case could be enlarged to include the second without any off-record communication. See 
47 C.F.R. § 1.1201(g)(1) (1981). 

256. 47 C.F.R. § 1.1209(d) (1981). See Amendment of the Commission's Rules and Regula- 
tions to Provide for Separation of Functions in Restricted Rulemaking Proceedings, 47 F.C.C.2d 
1183(1974). 

257. See 1 F.C.C.2d 49, 52-53, in which the Commission indicated that the staff of the 
Common Carrier Bureau should participate in both the hearing and decisionmaking. A dissenter 
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munication between the Commissioners and the advocates in the Common 
Carrier Bureau was permitted. Although this procedure was upheld by the 
courts,^^^ it was severely criticized,^^^ and the Commission in 1974 imposed a 
limited system of separation of functions in rate cases. Under this procedure, 
the Common Carrier Bureau is split into three parts. The separated trial staff 
(STS) is treated as a party and consists of the Chief of the Hearings Division 
and his staff,^®^ as well as other staff members designated to join the STS in a 
particular case. A second segment, consisting of the Chief of the Common 
Carrier Bureau, the Deputy Chief, and the various division chiefs, other than 
the Chief of the Hearings Division, is available to advise the Commission.^®* 
The third part of the Bureau consists of the balance of the Bureau staff, who 
can advise the Commission or, in unusual situations, consult with the STS.^®^ 
Usually, a staff member who becomes enmeshed in the case is assigned to the 
STS and treated as a party.^®^ 

There are some costs associated with the STS procedure. The STS lacks 
input about specific Bureau strategies that may develop after a case is set for 
hearing ^^^ and is somewhat inhibited in obtaining technical help and other 
advice. Moreover, the Commission is screened from the STS staff at the final 
decision stage, yet that staff may be better informed than any other. The 
sentiment among both Commission staff and outsiders, however, was that 
these costs are not severe and, in view of the greatly improved appearance of 
fairness, are acceptable. 



argued that the entire Common Carrier Bureau should be treated as a party so it could advocate 
the public interest without tainting decisionmaking. Id. at 62-65. 

258. American Telephone and Telegraph Co. v. FCC, 449 F.2d 439 (2d Cir. 1971); Wilson & 
Co. V. United States, 335 F.2d 788 (7th Cir. 1964), cert, denied, 380 U.S. 951 (1965), remanded on 
other grounds, 382 U.S. 454 (1966). 

259. See American Tel. & Tel. Co. v. FCC, 449 F.2d 439 (2d Cir. 1971) (upholding, but 
criticizing, the practice); K. Davis, Administrative Law 458 (1970 Supplement). One outsider 
thought that the practice of taking advice, on review of a recommended decision, from the very 
people who had written it, was abandoned because the advice was so biased. 

260. Of the approximately 250 persons in the Common Carrier Bureau, the Hearings Divi- 
sion consists of 15 persons: its chief, 9 attorneys, 2 economists, 1 engineer, and 2 secretaries. 

261. 47 C.F.R. § 1.1209(d) (1981). Staff members of the Tariff Proceedings Branch fall into 
this group since they generally draft Commission opinions in rate cases. 

262. Such contacts do occur but are made rather cautiously. Nevertheless, they are clearly 
permitted by the rules. 47 C.F.R. § 1.1209(d) (1981). The Commission noted: 

Separated trial staff personnel will be free, as trial staffs have been in the past, to 
talk not only to parties, individually, in the case and listen to their arguments, but also 
to most Commission personnel and draw on their resources, knowledge and expertise for 
the purpose of the proceeding. With this freedom we believe that the Commission and 
all other personnel involved in the restricted rulemaking decisionary process will receive 
the maximum in objective analysis and informed expertise from the Chief of the Hearing 
and Legal Division and his staff. 
47F.C.C.2dat 1185. 

263. 47 F.C.C.2d at 1184. On average, perhaps two staff members, accountants or 
economists, are assigned to the STS. 

264. The Commission, on the advice of the chief of the Bureau, can reorient a pending case, 
enlarging or restricting issues or ordering that they be resolved in phases rather than all at once. 
This procedure diminishes the problem of STS isolation from the Bureau. 
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The FCC does not separate functions in informal adjudications, ^^^ such 
as fairness-doctrine complaints, which are delegated to bureaus, ^^^ and de- 
cided by a staff member. Upon review by the Commission, the staff member 
who decided the case writes a summary and draft opinion that are not made 
public. Some outsiders and staff members believe that it is unfair for the 
person who made the initial decision to be involved in reviewing it. Some 
commissioners and members of the staff deny that this procedure is unfair 
because the matters are given at least cursory review by the General Counsel's 
office and by Commissioners' staffs, and, on occasion, such decisions have 
been reversed. So far, the Commission has declined to alter its practice, 
apparently because of the insufficiency of the Opinions and Review staff to 
review delegated matters. The FCC might consider emulating the CAB's 
practice of releasing staff memos in delegated cases after the Commission 
meeting at which the matter is resolved. 

D. Federal Trade Commission (FTC) 

In adjudicatory proceedings, the FTC maintains strict separation of func- 
tions.^®"^ This system does not preclude discussions between Commission mem- 
bers and staff of the involved bureau about whether a complaint should issue 
and what remedy, such as a cease-and-desist order, should be sought. ^^^ 
However, after a complaint issues, no communication relevant to the merits 
is permitted between staff members who perform investigatory or prosecuto- 
rial functions in the case (or a factually related one), on the one hand, and the 
Commissioners, their attorney-advisers, the General Counsel's staff, and 
ALJs, on the other hand.^®^ Thus, the rule permits decisionmakers to com- 
municate with uninvolved staff members, but such consultations are infre- 
quent. 

Adjudicatory separation of functions is perceived by FTC Commis- 
sioners, staff, and outsiders as working well, but at a substantial cost: the 
Commissioners lose control over a case for the lengthy period starting with 
issuance of the complaint and ending when the matter finally comes back to 



265. See Honeyradio, Inc., 45 Ad. L.2d 175 (FCC 1978). 

266. See 47 C.F.R. §§ 0.281, 0.291 (1981). See generally R. Berner, Constraints on the 
Regulatory Process: A Case Study of Regulation of Cable Television chs. 2 and 4 (1976). 

267. 16 C.F.R. § 4.7 (1980). The rule basically tracks the requirements of § 554(d) of the 
APA. 

268. See Hearings on H.R. 1 1656 Before the Subcomm. on Administrative Law and Govern- 
mental Relations, 94th Cong., 2d Sess. 39 (1976) (statement by Robert J. Lewis, FTC General 
Counsel). 

269. 16 C.F.R. § 4.7(b), (0 (1980). The rules set forth several exceptions: Commissioners, 
but apparently not ALJs, may communicate with prosecutors or investigators when the communi- 
cation is occasioned by a separate adjudication or investigation, matters before courts or other 
agencies, or nonadjudicatory functions, such as Freedom of Information Act requests or com- 
munications with Congress. 16 C.F.R. § 4.7(f) (1980). If any excepted communication relates to a 
fact in issue in a pending adjudication, it is placed on the record. When staff and some 
respondents agree to a settlement, or when an ALJ certifies a settlement proposed only by a 
respondent, consultation between the Commission and staff is permitted. 16 C.F.R. §§ 3.25(0, 
4.7(f)(4) (1980). If the Commission disapproves the settlement, the matter returns to adjudicative 
status and separation of functions is reimposed. 
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the full Commission. ^^^ During this period, a bureau director who feels that a 
case should be dismissed or narrowed, or that a temporary injunction should 
be sought, cannot communicate off the record to the Commission, and the 
Commissioners cannot provide policy guidance to the staff. The Commis- 
sion's isolation from pending cases apparently causes delays or continuation 
of cases that otherwise might be narrowed or dropped. 

Two Commissioners, and some FTC staff interviewed, do not believe 
that separation deprives decisionmakers of needed technical advice. In the 
view of several other staff members, however, the Commission does not 
receive the economic advice it needs to deal with complex cases; the rules 
permit advice-giving by uninvolved staff of the Bureau of Economics, but this 
occurs infrequently. 

Separation of functions in trade-regulation rulemaking is highly contro- 
versial. ^"^^ By statute, the FTC must allow cross-examination on certain 
factual issues, ^''^ the ultimate rule must be supported by evidence of record, 
and judicial review is based in part on the substantial evidence standard. ^'^^ 
The records produced tend to be extremely voluminous — 250,000 pages in one 
case.^'^'* Trade-regulation rules significantly alter the practices of affected 
industries, bear heavy penalties for violations, and contain a finding that the 
practices involved are unfair or deceptive. ^^^ While the impact of trade-regu- 
lation rules seems similar to that of cease-and-desist orders, the separation-of- 
f unctions practice is totally different. 

Off-record contacts between the advocacy and decisionmaking staffs 
during rulemaking are frequent and affirmatively defended by the Commis- 
sion as necessary in the formulation of an informed institutional decision. The 
contacts occur after the record closes and after the presiding officer's report, 
and the staff commentary thereon, are completed. The contacts concern the 
strength of the record on particular points, the effects of the rule, clarification 
of the rule, drafting of the basis-purpose statement, and tactics regarding 
judicial and congressional review. 



270. See White, FTC: Wrong Agency for the Job of Adjudication, 61 A. B.A.J. 1242, 
1243-44 (1975); Vaill, The Federal Trade Commission: Should It Continue as Both Prosecutor 
and Judge in Antitrust Proceedings?, 10 Sw. U.L. Rev. 763, 763-64, 776 n.63 (1978) (quoting 
FTC chairman about difficulties in case control and observing that separation of functions 
inhibits discussions between Commission and staff on budgetary planning). 

271. However, separation is not legally required. See note 173 supra; Katharine Gibbs 
School, Inc. v. FTC, 612 F.2d 658, 670 (2d Cir. 1979) (rejecting claims that staff-Commission 
contacts invalidated rule). 

272. See 16C.F.R.§§ 1.17 to 1.20 (1980); Association of Nat'l Advertisers, Inc. v. FTC, 627 
F.2d 1151 (D.C. Cir. 1979); Admin. Conf. Recom. 79-1, 1 C.F.R. § 305.79-1 (1980). The Federal 
Trade Commission Improvement Act of 1980, Pub. L. No. 96-252, 94 Stat. 374, makes the 
process even more complex. 

273. 15 U.S.C. § 57a(e)(3)(A) (1976). See American Optometric Ass'n v. FTC, 626 F.2d 896 
(D.C. Cir. 1980). 

274. That case was the mobile homes proposed rule. 

275. See 15 U.S.C.A. §§ 57a(a)(l)(B) and (d)(1), 57b (Supp. 1981). 
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E. Civil Aeronautics Board (CAB) 

In accusatory, enforcement, or discipline cases (for example, deceptive 
advertising), the CAB maintains strict separation of functions. Board em- 
ployees representing a bureau or office and all of their supervisors and re- 
viewers may have no substantive communication ^"^^ with decisional em- 
ployees — ALJs and Board members and their staffs and advisers, such as the 
General Counsel and his staff.^^^ 

However, in other '^hearing cases, "^"^^ such as those involving determina- 
tions of rates and routes, approval of mergers, certification of domestic or 
foreign carriers, and similar decisions, a hybrid separation system is em- 
ployed. Generally, a bureau chief functions as an adviser to the Board, but 
not to the ALJs, and is barred from taking part in formulating or reviewing 
the bureau's position in that case or a factually related one.^"^^ Alternatively, 
a bureau chief might decide to take part in the litigation and eschew an 
advisory role.^^^ Although the rules permit uninvolved supervisors below the 
bureau chief level to advise the Board, this rarely occurs. ^^^ 

The CAB's practice of allowing supervisors to choose litigating or advis- 
ing hats can be traced to Chairman Alfred Kahn's Impatience with separation 
of functions; he wanted to consult senior staff members as he had done on the 
New York Public Service Commission. Moreover, the Board had to lean 
heavily on its bureau chiefs for advice because of rapid changes due to 
deregulation. The CAB*s rule allows a bureau chief to give advice while also 
supervising the general operations of his bureau and, in particular cases, 
foregoing an advisory role and supervising litigation. ^®^ 

276. A "substantive communication" is any written or oral communication relevant to the 
merits. 14 C.F.R. § 300.2(b)(1) (1980). In the Standard Foreign Fare Level Investigation, Docket 
37730, Order 80-7-61 (July 9, 1980), the Board asserted that no substantive communication occurs 
when staff adversaries help advisers locate material in the record and perform numerical calcula- 
tions for them based on material in the record. According to the Board, such inputs are not 
'^relevant to the merits," and have never been considered substantive. It is difficult to see why 
such communication is not relevant to the merits. To guard its flanks, the CAB also suspended 
separation of functions with respect to these communications in the event they were considered 
substantive. The Board cited extreme time pressure and complexity of the record as the reasons 
for this order. 

277. 14 C.F.R. § 300.4(a) (1980). The Chief of the Office of Economic Analysis and his staff 
are also advisers. Separation goes into effect when the document initiating the proceeding is filed. 
14 C.F.R. § 300.2(b)(3)(i) (1980). 

278. These are proceedings in which a hearing is required by statute or in which the Board 
orders a formal hearing. 14 C.F.R. § 300.2(b)(3)(i) (1980). The Airline Deregulation Act, Pub. L. 
No. 95-504, 92 Stat. 1705 (1978), greatly diminishes the number of hearing cases, but some 
remain. See also City of New Haven v. CAB, 618 F.2d 955 (2d Cir. 1980). 

279. 14 C.F.R. § 300.4(a) (1980). See 43 Fed. Reg. 29,933, 29,933-36 (1978) for explanation 
and justification. On some occasions, staff personnel of the bureau that is a party have been used 
as advisers, if they are from a different division from the one responsible for the case. 

280. 14 C.F.R. § 300.4(a) (1980). 

281. The rules allow supervisors who have been involved in the litigation, though not as 
bureau counsel or as a witness, to advise the Board in fare, route, or certification cases, but the 
advice must be at open board meetings or by on-the-record memoranda. 14 C.F.R. § 300.4(b) 
(1980). This provision has never been used because it is cumbersome and unnecessary, and 
perhaps because it seems unfair. See 43 Fed. Reg. 29,933, 29,935-36 (1978) (O'Melia, dissenting). 
Supposedly, it will be deleted from the rules. 

282. 14 C.F.R. § 300.4(a) (1980). 
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In practice, the CAB's system of using bureau chiefs as advisers seems to 
work smoothly. Of course, a bureau chief's role is difficult, since he must be 
constantly wary of avoiding "substantive communications" with litigators on 
his own staff after a matter has been designated for a hearing. ^^^ Some CAB 
practitioners beUeve that advice from bureau chiefs improves the quality of 
the decisions. Particularly because much of the advice occurs at public meet- 
ings or in memoranda released to the public, they feel that a fair balance has 
been struck. Others, including some ALJs and practitioners speaking through 
the Administrative Law Section of the ABA, severely criticize the CAB's 
practice. They complain that it creates serious problems of both fairness and 
administration.^®'* 

On the fairness issue, the critics suggest that a supervisor cannot furnish 
unbiased advice since he is psychologically committed to the views expressed 
by his staff.^^^ Moreover, a litigating staff may try to glean hints of its chief's 
position, particularly in predesignation conferences, and then tailor its views 
to those of its chief, who then can advise the Board to accept them. On the 
administration point, a bureau may be unable to conduct litigation effectively 
when it receives no guidance from its chief. 



283. This issue boiled to the surface in Texas International-National Acquisition Case, Order 
79-3-152. at 17-19 (March 22, 1979). 2 Av. L. Rep. (CCH) 1 22.305.01 (1979). The Board 
considered the propriety of discussions between an adviser. Dr. Frank (head of the Office of 
Economic Analysis (OEA)). and his subordinate. Dr. Woodbury, who had been detached to serve 
part time on a litigating team. They discussed a study Woodbury had previously prepared, which 
was later introduced into evidence in the proceeding. The Board held that its rules had not been 
violated because the study was a very general survey of economic literature, Woodbury needed to 
continue as an OEA staff member and had to discuss business with his boss, Frank had not 
influenced the decision to introduce the survey into evidence, and outsiders were not harmed since 
they could attack the study and cross-examine Woodbury. The latter two reasons are unpersua- 
sive since they are not addressed to the real problem: was Frank contaminated as an adviser by his 
contact with an adversary? This decision indicates the difficulty of enforcing separation of 
functions rules against nonlawyers and also suggests that the role of the bureau chief as adviser 
must be even more difficult to maintain than was Frank's relationship to Woodbury. 

Separation of functions does not apply until the matter has been designated for a hearing, an 
issue that was also confronted in Texas International-National Acquisition Case, Order 79-6-14, 
at 5-10 (June 5, 1979). See also 43 Fed. Reg. 29,933, 29,935-36 (1978) (O'Melia, dissenting). 
National moved to disqualify Michael E. Levine, chief of Bureau of Domestic Aviation, as an 
adviser because Levine had taken part in drafting the order that designated the matter for hearing 
and had expressed reservations about airline mergers. Declining to disqualify Levine, the Board 
indicated that he had not made up his mind on specific issues and noted that strong views on 
policy should not disqualify a decisionmaker or an adviser. 

284. Letter from Wm. Warfield Ross, supra note 198. See also Ross, Congress Should Act to 
Restrict Ex Parte Contacts within Agencies, NatM Law J., May 21, 1979, at 22, col. 1. 

285. The Board has rejected this criticism, declaring that advice will not be biased so long as 
a supervisor is totally uninvolved in determining the bureau's position. 43 Fed. Reg. 29,933, 
29,934 (1978). However, a dissenting opinion suggested that a bureau head is 

an assertive, articulate, reactive individual, inclined to predominate, and very jealous as 
to the policy being developed and implemented in the activities of his bureau, whether he 
personally reviews them or not ... . [PJrivate parties become understandably nervous 
when they see the bureau director figuratively whispering in the Board's ear, or even 
turning the Board around . . , even when the director did not personally review or 
develop the Bureau's position in the particular case. 
The dissenting member thought it likely that the advisers "would interpolate facts and informa- 
tion discovered by them ex parte and not addressed at the hearing." 43 Fed. Reg. 29,933, 29,935 
(1978) (O'Meha, dissenting). 
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After conducting many interviews at the Board, I have concluded that 
.these criticisms have Httle substance. The advisers state that they have no 
difficulty remaining unentangled in the litigation, and their advice often 
differs from the position taken by their staffs. ^^^ The litigating staff often 
has no idea of the views of its chief. Even when it divines those views, the staff 
frequently expresses a different viewpoint; CAB litigators seem to pride them- 
selves on their independence, even feistiness.^®^ Even when the staff knows 
and seeks to follow its chief's view, it acts no differently from any responsible 
litigator; the criticism that this is improper seems to have little merit so long as 
the advisers in fact function impartially. Finally, all agreed that the lack of 
guidance from the chiefs was no problem; the deputy and associate chiefs 
(who supervise litigation) seem quite able to decide what positions to advo- 
cate. 

In short, the CAB's system of separation of functions in economic cases 
seems to work well, although it falls far short of a complete internal separa- 
tion and gives rise to practical problems when individuals switch roles. It 
assures a flow of much-needed and apparently unbiased policy advice and 
does not seem to interfere with administration of the agency or with the 
quality of staff advocacy and litigation. 

The Board's practices involving communications in informal rulemaking 
are unusual. The CAB rules prohibit all substantive communications between 
outsiders and any concerned member of the staff ^^^ or the Board once a notice 
soliciting comments on a proposed rule has been issued. ^®^ In addition, the 
Board discloses all previously off-record staff memoranda to the Commis- 
sion about pending rules after a final decision about the rule is made. The 
same practice is followed when the Board makes the final decision in an 
informally adjudicated matter. Before these practices were routine, some staff 
members opposed them on the ground that release would inhibit candor. 
However, everyone interviewed was satisfied with the procedure, although 
some believed that concern over leaks and mandatory disclosure results in 



286. A letter from CAB Chairman Marvin Cohen to William Warfield Ross, Chairman of 
the ABA Section on Administrative Law, dated August 14, 1979, mentions a specific case in 
which the bureau director disagreed with his staff and stated that the same thing had occurred on 
several other occasions. 

287. In one recent case, staff members of the Bureau of Consumer Protection used Freedom 
of Information Act procedures to obtain an advice memorandum given by their Bureau Chief to 
the Board. This also suggests that bureau staff members may lack knowledge of the policy views 
of their chief. 

288. "A concerned board employee is a Board employee who is, or reasonably may be 
expected to be, involved in the decisional process in a public proceeding (which includes rulemak- 
ing)." 14 C.F.R. § 300.2(b)(2) (1980). 

289. 14 C.F.R. § 300.2(a) (1980). See rarely used exceptions id. §§ 300.2(a), (c)(6), 
300.3(a)(3), (6). This rule applies equally to hearing cases and to tariff filings after an investiga- 
tion has been ordered or a complaint filed, or any other proceeding initiated by a docket filing. It 
is much broader than other agencies' rules, which generally permit such inputs but require them to 
be placed on the record. The CAB rule may reflect a reaction to excessively close contacts between 
Board members and the industry in the past. 

For practical problems under the Board*s rulemaking practice, see Texas International-Na- 
tional Acquisition Case, Order 79-1-49 (Jan. 8, 1977); Order 79-3-152 (Mar. 22, 1979). 
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fewer memos being written and more advice being given orally. Everyone 
agreed that a good deal of blunt advice is still provided in writing, and one 
staff member suggested that disclosure actually might make the memos more 
accurate. 

Increasingly, the CAB resolves its business informally without adversary 
hearings; this allows it to dispense with separation-of-functions and ex parte 
rules. For example, under the Airline Deregulation Act, the Board determines 
the level of essential air service for small communities and grants subsidies, if 
necessary, to encourage airlines to provide that level. ^^^^ Essential air service 
levels are determined by staff of the Bureau of Domestic Aviation (BDA) and, 
if necessary, reconsidered by an appellate panel consisting of three staff 
members (one from BDA), and ultimately appealed to the Board. If air service 
falls below the essential level, by delegated authority, the staff invites pro- 
posals from other airlines, determines the necessary level of subsidy, and 
decides which of several competing airlines should get the subsidy. That 
determination, which is expressed in a show cause order, can also be appealed 
to the Board. No formal hearings are employed in these proceedings, and 
there are no limits on ex parte contacts with the staff by the communities or 
the airhnes and no inhibitions on contacts between staff members and ulti- 
mate decisionmakers. ^^^ Staff members who receive phone calls or visits 
concerning essential air service matters record the conversations on a printed 
form that goes into the docket; preparing them is not viewed as a significant 
burden. One staff member said that the informality of essential air service 
determinations was extremely helpful in making accommodations with com- 
munities and in obtaining proposals from commuter airlines, all within a short 
time span. 2^2 

F. Environmental Protection Agency (EPA) 

This section describes EPA separation of functions practice in pesticide 
registration matters and National Pollutant Discharge Elimination System 



290. 49 U.S.C. § 1389 (Supp. 11 1978). See the procedural rules at 44 Fed. Reg. 52,665 and 
the substantive standards at 44 Fed. Reg. 52,659 (1979). 

291. 14 C.F.R. § 300.2(c)(8) (1980). 44 Fed. Reg. 4656 (1979). See City of New Haven v, 
CAB, 618 F.2d 955, 962 n.ll (2d Cir. 1980), which upheld an essential air service decision despite 
complaints of both off-record staff contacts with decisionmakers and outsider ex parte contacts 
(from other federal and state agencies). The court was undisturbed by these communications in 
the absence of any showing of prejudice. The staff contacts had been made public and were 
factually accurate (although New Haven disagreed with the legal analysis); the ex parte outsider 
contacts accorded with the Board*s rules, see 44 Fed. Reg. 4655 (1979). 

292. The Board has increasingly used show-cause orders to do other business; since no 
formal hearing is employed in connection with the issuance or appeal of such orders, separation 
of functions is not in effect. The rules precluding ex parte contacts with outsiders go into effect 
when an identifiable written opposition to the order's tenative findings is filed. 14 C.F.R. 
§ 300.2(b)(3)(iv) (1980), 44 Fed. Reg. 4656 (1979). See the letter of Chairman Cohen to William 
Ross, supra note 286; Speech by Chairman Cohen to the New York Bar Assoc. Commission on 
Transportation (June 21, 1979); Perspectives on Current Developments: Reforming International 
Airline Regulation, Regulation, Nov. -Dec. 1979, at 7; 4 Study on Federal Regulation, supra note 
191, at 62-63. 
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(NPDES) hearings. ^^^ Disputes concerning the cancellation or suspension of 
pesticide registration^^'* are heard by an ALJ; his initial decision may be 
appealed to the EPA Administrator, who generally delegates his functions to a 
judicial officer. ^^^ If an **imminent hazard" exists, registration can be imme- 
diately suspended; a presiding officer (not necessarily an ALJ) makes a recom- 
mended decision on the imminent-hazard question, which may be appealed to 
the Administrator. ^®® No person connected with the preparation or presenta- 
tion of the proceeding as an advocate, an investigator, or an expert can discuss 
the merits ex parte with the Administrator, a judicial officer, a presiding 
officer, or an ALJ.^^*^ In pesticide cases, the trial staff consists of an associate 
general counsel, his subordinates, and whatever additional staff are needed; 
all other EPA staff are available to give advice. 

Prior to designation of a pesticide matter for hearing, the Administrator 
and the enforcement staff discuss whether to initiate a cancellation proceed- 
ing. While a cancellation proceeding is pending, the enforcement staff and the 
Administrator may also discuss whether there exists an imminent hazard, 
which would justify a suspension proceeding. ^^^ The cancellation and suspen- 
sion proceedings are viewed as separate, though they involve the same chemi- 
cal and parties, so that neither the EPA rules nor the APA are violated by 
such discussions. 2^^ Aside from this '*related case" problem, separation of 
functions seems to pose no significant problems in pesticide regulation. 

The EPA also separates functions in NPDES proceedings. After EPA 
rules establish effluent guidelines for particular industries, ^^^^ the permissible 
discharge for particular point sources must be fixed. ^°^ The process of issuing 
initial permits, and renewing, modifying, or revoking existing permits, as well 
as resolving variance requests, is the subject of an elaborate and decentralized 
system of hearings ^^^ in which the issues are technical and specific to the 



293. See also proposed § 22.08 in the rules for separation of functions in assessment of 
penalties under the Toxic Substances Control Act which mirrors § 554 of the APA. 43 Fed. Reg. 
34,730, 34,732-33 (1978). 

294. Initial registration of pesticides has never given rise to a formal hearing. Suspension or 
cancellation cases involve large stakes, but there -will probably be only two or three such cases per 
year; in the past there have sometimes been only one case every several years. 

295. 40 C.F.R. §§ I64.2G), (k), 164.101 (1980). The judicial officer specializes in deciding 
appeals and writing opinions for the EPA Administrator in both pesticide and NPDES cases. The 
present judicial officer has not yet been confronted with any cases requiring him to seek technical 
advice. 

296. 40 C.F.R. § 164.120 (1980). 

297. 40 C.F.R. § 164.7 (1980). Conferences with the trial staff are permitted if all parties to 
the proceeding have been given notice and opportunity to be present. Id. 

298. See cases discussed in note 39 supra. 

299. Environmental Defense Fund, Inc. v. EPA, 510 F.2d 1292, 1305 (D.C. Cir. 1975); 
Environmental Defense Fund. Inc. v. EPA, 548 F.2d 998, 1006 n.20 (D.C. Cir. 1976). 

300. See EPA v. National Crushed Stone Ass'n, 449 U.S. 64 (1980); E. I. du Pont de 
Nemours & Co. v.' Train, 430 U.S. 112 (1977). 

301. See § 402(a)(1) of the Federal Water Pollution Control Act, 33 U.S.C. § 1342(a)(1) 
(1976). In some cases involving individual point sources, no general effluent guidelines have been 
established. See generally Zemansky & Zerbe, Adjudicatory Hearings as Part of the NPDES 
Permit Process, 9 Ecol. L.Q. 1 (1980). 

302. Many of these proceedings are conducted at the state level. Procedures in state cases are 
not discussed herein. 
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discharger and the particular body of water. After a regional administrator 
issues, renews, or alters a permit, or acts on a variance application, a hearing 
may be requested. ^**^ Two distinctly different hearing procedures are contem- 
plated: an adversary hearing for renewals or modifications of existing licenses 
and a **nonadversary initial license" (NAIL) proceeding for initial licenses or 
requests for variances. ^'^'^ In both types of hearings, the rules seek to avoid 
oral proceedings and cross-examination whenever possible. ^^^ 

An ALJ conducts adversary hearings; his initial decision may be appealed 
to the Administrator. ^^^ NAIL proceedings are also conducted by an ALJ 
with the assistance of an expert panel consisting either of EPA staff or 
outsiders, one member of which can be an EPA employee previously involved 
in the permit-drafting process. ^'^^ Such a hearing is intended to be a nonad- 
versary, informal discussion of the issues between the panel and interested 
parties in which the agency need not appoint a trial staff.^*^® With the panel's 
assistance, the ALJ writes a recommended decision, and the final decision is 
written by the Administrator or a judicial officer. ^^^ 

Separation of functions is maintained in adversary NPDES hearings and, 
in modified form, in NAIL hearings as well.^^^ Specifically, no interested 
person outside the agency, and no member of the agency trial staff, ^^^ may 
make ex parte communications relevant to the merits to any member of the 



303. See 44 Fed. Reg. 32,854 (1979). Each year, about 2200 permits are issued and thousands 
of other actions are taken with respect to existing permits; there are about 100 hearings. See 
Costle V. Pacific Legal Foundation, 445 U.S. 198, 213 (1980) (EPA may dispense with hearing 
unless outsiders notified through publication raise issue of material fact). 

304. As this is written, no NAIL proceedings have yet occurred. NAIL procedures were 
modeled after nonadversary staff roles described in Seacoast Anti-Pollution League v. Costle, 597 
F.2d 306, 307-08 (1st Cir. 1979), and are designed for important, technically difficult cases like 
Seacoast. 

305. See 44 Fed. Reg. 32,854, 32,884-85 (1979). 

306. 40C.F.R. § 124.91 (1981). 

307. 40 C.F.R. § 124.120(a) (1981). Since NAIL proceedings are likely to occur in complex 
cases, the advantage of having a panel member already familiar with the case is obvious. 
However, one EPA staff member conceded that the presence of a person with strong involvement 
in the permit-drafting process might seem unfair. In the event the NAIL proceeding is conducted 
in an adversary manner, for example, if the EPA appoints a trial staff, an individual with 
significant negotiating involvement will probably be added to the trial staff rather than the 
adversary panel. 

308. See Seacoast Anti-Pollution League v. Costle, 597 F.2d 306, 307-08 (1st Cir. 1979) (trial 
staff instructed not to play adversary role), 

309. 40 C.F.R. § 124.125, .126(1981). Sometimes the judicial officer ''farms out" NPDES 
appellate work to the Office of General Counsel (OGC). An OGC staff member who has given 
advice to regional personnel is disqualified from assisting the judicial officer. 

310. The regional administrator who supervises the permit-writing process ordinarily plays 
no role in the subsequent adjudicatory proceedings, but conceivably he could function as a 
member of the trial staff or as an adviser to the Administrator or to the person assigned to write 
the recommended decision in lieu of an ALJ. See 40 C.F.R. § 124.116 (1981), 44 Fed. Reg. 
32,854, 32,891 (1979). 

311. The trial staff consists of agency employees designated to investigate, litigate, and 
present evidence, arguments, and the agency's position. But appearance as a witness does not 
necessarily require designation as trial staff. 40 C.F.R. § 124.78(a)(1). 
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decisional body.^^^ At least in NAIL proceedings, staff members who are not 
members of the trial staff may furnish advice to the final decisionmakers, 
despite previous involvement in the permit-writing negotiations. ^^^ 



312. 40C.F.R. § 124.78(b)(1) (1980). The decisional body includes any agency employee who 
is or reasonably may be expected to be involved in the decisional process, including the adminis- 
trator, judicial officer, presiding officer, regional administrator (if he does not designate himself 
a member of the trial staff), panel members, or their direct support staff. 40 C.F.R, 
§ 124.78(a)(2). The prohibitions go into effect upon issuance of the notice of grant of a hearing. 
40 C.F.R. § 124.78(d). Ex parte communications, are permitted if all parties receive prior written 
notice and an opportunity to be present and participate. 40 C.F.R. § 124.78(a)(3)(ii). 

313. Under the rules, the final decisionmakers and their support staff may consult any EPA 
employee, including members of the hearing panel, other than members of the trial staff. 40 
C.F.R. § 124.126 (1980). See 44 Fed. Reg. at 32,889 (1979). Although the rules would seem to 
permit consultations between decisionmakers and involved staff members, other than members of 
the trial staff, in adversary proceedings, as well as NAIL cases, this result was unintended. 
Presumably APA § 554(d) would be applicable in most adversary NPDES cases and would 
preclude such contacts. 



A CRITICAL GUIDE TO THE REGULATORY FLEXIBILITY ACT 
PAUL R. VERKUIL* 
The Regulatory Flexibility Act, enacted with little fanfare 
in the closing days of the Carter Administration, imposes 
important new responsibilities upon agencies who declare policy 
through rules. Every agency must be familiar with the Act before 
proposing rules and many agencies will have to perform the 
required regulatory flexibility analyses as part of the rule 
promulgation process. Since the Act has complicated entry and 
exit points, its overall impact is difficult to evaluate. What 
is clear, however, is that it is part of a central theme in 

regulatory restraint that will be with us through the 1980s. In 

2 
effect, the regulator has been told to "heal thyself," through 

careful and cautious policymaking. The Regulatory Flexibility 

Act (RFA) plays a central role in this process of restraint. 

The RFA came about because of the political force of the 

small business lobby, both inside and outside of government. It 

became part of the regulatory reform legislation when its tenets 

were accepted by the regulatory reform lobby (a transitory group 

whose members include big business. The American Bar Association, 

and members of Congress) . When regulatory reform borrowed the 

small business banner it became a formidable interest group, one 

strong enough to make the RFA the only regulatory analysis 

proposal to become law in the Ninety Sixth Congress. 

* Dean and Professor of Law, Tulane University School of Law. 

1. Pub. L. 96-354, Sept. 19, 1930, 94 Stat, 1165, 5 U.S.C.A. 
sees. 601-612 (Supp. 1980) . 

2. Cf. Bible, Luke 111:9 ("Physician, heal thyself"). 

3. See generally , The White House, Regulatory Reform; 
President Carter's Program 26 (1980) . 

203 
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But the Act does not stand alone. Carter and Reagan 
Administration Executive Orders introduced the concept of 
regulatory analysis to executive agencies and the Paperwork 
Reduction Act reduced the reporting burden of regulation for all 
agencies. Moreover, the Ninety Seventh Congress will make 
another try at a generic regulatory reform proposal which 
mandates regulatory analysis. Thus there is much related 
activity of which the RFA is or may only be a part. 

This article's primary purpose is to serve as a road map to 
the RFA. The assumptions underlying the Act will be explored and 
its provisions will be critiqued and analyzed. In addition, 
however, the RFA'^s relationship to the other regulatory analysis 
efforts will be studied and suggestions for integrating the Act 
into the general scheme of regulatory reform will be offered. 
The agencies who must implement and administer the Act are the 
main audience, but the public who is the Act's intended 
beneficiary, will also find it of interest. 

I. Assumptions Underlying the Regulatory Flexibility Act 

The RFA is a stunning achievement for the small business 
community and its representatives in government because it 
requires virtually all government policymaking to be sensitive to 
small business concerns. This success was not achieved 
overnight, but as the culmination of resistance generated by 
small b'.Tsiness to increasing government regulation. Small 
business had the apparatus in place through earlier legislative 
successes to take immediate advantage of an emerging general 
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movement away from government regulation. It also had a seemingly 
convincing general point — that small business, because it was 
smallr was bearing a disproportionate share of the regulatory 
burden upon business and industry which was intended to be 
neutral in application, 

A, Historical Concerns for Small Business 

4 
Since 1953, when the Small Business Act became law. 

Congress has shown a special solicitude for the problems of small 

business. That Act provided fgr .government loans to small 

business, assistance in obtaining government contracts and the 

provision of technical and managerial assistance^ It also 

established the Small Business Administration, which was to carry 

out the purposes of the Act under the direction of the 

President. The principal concern of the SBA was to study 

whether defense procurement programs unfairly discriminated 

against or imposed undue burdens upon small business and to 

recommend appropriate adjustments. In 1958 this protective role 

was expanded by Congress when it required that government assure 

a fair proportion of all purchases and sales be transacted with 

small business. This legislation also permitted variable size 

standards to be used to define "small" business for procurement 

purposes (the term had previously been construed almost 



4. Ch. 282 sec. 201 et seq. , 67 Stat. 232 (current version at 
15 U.S.C. sec. 631 et seq. (1970)). 

5. 15 U.S.C. sees. 633-635 (1970). 

6. Small Business Act of 1953, Ch. 282 sec. 216, 67 Stat. 232. 

7. 1958 Small Business Act Amendments sec. 2[8], 15 U.S.C. sec. 
637 (1970) . 
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exclusively to means firms with fewer than 500 employees) .^ 
Subsequently, the needs of small business were recognized in 

related ways as the impact of government grew beyond defense 

9 

procurement into other areas of the economy. 

By 1974 the overall loan, guaranty and investment ceilings 
for small business had reached $6 billion. Nevertheless, there 
was marked dissatisfaction with the performance of the SBA among 
its constituents. Small business trade associations even 
suggested that because of mismanagement the SBA no longer 
represented the small business community. They called for the 
creation of a new position within SBA, the Office of the Chief 

Counsel for Advocacy, to serve, among other things, as an 

12 
ombudsman to protect the interest of small business. This 

remarkable notion — that an agency with a single constituency 

needed another agency inside it to protect the interest of that 



8. An interagency task force had determined that size standards 
should vary by industry. Thus, in the case of oil 
refineries, it was suggested that "small" refineries would 
be those with fewer than 1,000 rather than 500 employees. 
See 1958 U.S. Code Cong. & Ad, News, at 3077-78. 

9. The Small Business Investment Act of 1958, 15 U.S.C. sees. 
661 et seq. (1970) , encouraged the creation of privately- 
owned small businesses. The 1961 Small Business Act 
Amendments, Pub. L. 87-305, sec. 9, 15 U.S.C. sec. 636(d) 
(1970) , expanded the availability of grants to state 
agencies and universities for research into and counselling 
of small business enterprises. Also the Housing Act of 
1961, Pub. L. 87-70, sec. 305, 75 Stat. 149, amended the 
Small Business Act, 15 U.S.C. sec, 636 (b) (3) (1970) , to 
permit loans for small businesses displaced by urban renewal 
activity. 

10. Small Business Act Amendments of 1974, Pub. L. 93-386 sec. 
2(a) (3) , 88 Stat. 742. 

11. The Regulatory Flexibility Act: Hearing Before the 
Sub-Comm. on Admin. Prac. and Proc, Senate Comm, on the 
Judiciary on S.1974, 95th Cong., 1st Sess., at 142 (1977) 
(answers to questions by James McKevitt) . 

12. See 1974 U.S. Code Cong. & Ad. News, at 4507, 
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constituency — actually garnered the support of Congress within 
two years. 

In 1976 Congress established the Office of Advocacy within 
the SBA to be headed by a Chief Counsel for Advocacy with broad 
powers to examine the needs of as well as the burdens upon small 
business. Importantly, the Chief Counsel^s role was to include 
the evaluation of complaints against the SBA and other federal 
agencies and the preparation of recommendations with respect to 
those complaints. Specifically the Chief Counsel was admonished 
"to measure the direct costs and other effects of government 
regulation on small businesses; and make legislative and 
nonlegislative proposals for eliminating excessive or unnecessary 
regulations of small business." 

This responsibility marked a dramatic shift of emphasis for 
the SBA. The SBA moved away from protecting small business 
against a harsh economy and towards protecting it against a harsh 
bureaucracy. This shift undoubtedly reflected a general business 
discontent with government regulation, especially the health, 
safety, and environmental regulations of the 1970s. It also 



13. 15 U.S.C.A. sec. 634a-g (Supp. 1980). 

14. Id. at sec. 634b. The Chief Counsel was by this legislation 
made something of a knight-errant for small business 
throughout government. All government agencies and 
departments were directed to furnish the Chief Counsel "such 
reports and other information as he deems necessary to carry 
out his functions ...." 2^. at sec. 634e- 

15. For example. President Ford^s Executive Order No. 11821, 39 
Fed. Reg. 41501 (Nov. 27, 1974), required executive agencies 
to consider the economic impact of these rules and 
regulations upon the business community. 

16. See, ej^. , 122 Cong, Rec, Pt. 11, H13781 (daily ed. May 13, 
1976) (remarks of Mr- Conte) citing OSHA, EPA and ERISA as 
reasons why a small business advocate was needed. 
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provided the intellectual predicate for the legislation that 
would create the RFA four years later. 

The trend towards viewing the bureaucracy with a jaundiced 
eye culminated in a remarkable march on Washington by the small 
business community in 1980. In fact 1980 became the year of 
small business in Congress, when measured in terms of the 
legislative attention the small business community enjoyed. The 
stage was set by a Senate report to the White House in late 1979 
which emphasized that "Many small business groups have suggested 

that SBA^s only role should be to act as an advocate for small 

18 
business within the Federal Government." 

The White House conference on Small Business, chaired by 

Arthur Levitt of the American Stock Exchange, was a grass roots 

organization of small business people that formulated agendas and 

elected delegates in regional caucuses and ultimately arrived in 

Washington some 2,000 strong to debate and formulate the critical 

19 
issues facing small business in the 1980s, The Conference made 

60 recommendations, many of which had a decidedly anti-regulation 



17. Since the first Chief Counsel, Milton Stewart, was not 
confirmed by Congress until July 1978, the Office of 
Advocacy did not begin its work until almost two years after 
Congress established it. See Nomination of Milton Stewart 
to be Chief Counsel for Advocacy of the SEA: Hearings 
Before the Senate Select Committee on Small Business, 95th 
Cong. 2d Sess. (1978). 

18. Discussion \and Comments on the Major Issues Facing Small 
Business: A Report of the Senate Select Committee on Small 
Business to the Delegates of the White House Conference on 
Small Business, 96th Cong., 1st Sess., p. 50-51 (1979). 

19. Report to the President by White House Conference on Small 
Business (April 1980) (hereinafter White House Conference) . 
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20 
thrust. One of the Conference's six specific policy goals for 

government was the elimination or reduction of onerous 

21 
regulations and reporting requirements. It is difficult to 

overstate the impact of this Conference upon the White House and 

Congress in an election year. 

At the time of the Conference or shortly thereafter at least 

four important pieces of small business legislation emerged from 

Congress with the President's support in 1980. The Small 

22 
Business Economic Policy Act of 1980 mandates the coordination 

of all Federal departments and agencies to foster the economic 

interests of small business and requires the President annually 

to submit a report to Congress assessing the impact of federal 

laws and policies upon small business. 

23 
The Equal Access to Justice Act provides for the recovery 

of attorneys fees, witness fees, and other costs on suits against 

the United States by certain prevailing parties. These parties 

24 
include those who meet small business size and asset standards. 

The avowed purpose of this Act is to remove any deterrent effect 

a small business (or other qualifying litigant) may feel in 

litigating against administrative agencies. One of the desired 



20. The Report devoted ten of its 60 recommendations to 
government regulation, paperwork and economic policies that 
related to small business. Id. at 53-54. 

21. Id. at 29, 

22. 15 U.S.C.A. sec. 631 (Supp. 1980). 

23. Pub. L. 96-481, Title II, sec. 203, 94 Stat. 2325-326, 5 
U.S.C.A. sec. 504 (Supp. 1980) and other conforming 
references in U.S.C. 

24. The size standards exclude individuals with a net worth in 
excess of $1 million and businesses with a net worth in 
excess of $5 million or with more than 500 employees. 5 
U.S.C.A. sec. 504 (b)(1)(B) (Supp. 1980). 
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outcomes of the Act according to the SBA is to make government 
agencies cautious about bringing actions against small businesses 

in the first place. 

26 

The Paperwork Reduction Act was signed into law by 

President Carter in December of 1980. This legislation was the 

result of a four year effort to reduce the paperwork burden the 

27 
federal government imposes upon business. The Act gives the 

Office of Management and Budget (0MB) control over the amount of 

paperwork generated by executive and independent agencies. While 

the Act is not limited in its effect to small business, it was 

one of the specific recommendations of the White House Conference 

on Small Business. There are probably few more strongly held 

objections of the small business community to regulation that the 

reporting and record keeping requirements imposed by the federal 

28 
government. 

The Regulatory Flexibility Act is the fourth piece of 

29 

legislation passed by Congress in 1980. It stems from concerns 



25. See SBA Annual Report, FY 1980, Vol. I, p. 22. 

26. Pub. L. 96-511, 94 Stat. 2812 (1980). 

27. A good overview of previous paperwork reduction efforts is 
provided in Neustadt, Taming the Paperwork Tiger — An 
Experiment in Regulatory Management, Regulation , Jan. /Feb. 
1981, p. 28. 

28. For example, the Senate Select Committee on Small Business 
earlier concluded that "improving government regulations, 
abolishing unnecessary regulations and reducing paperwork 
are goals that can and must be met....** Discussion and 
Comments on the Major Issues Facing Small Business: A 
Report of the Senate Select Comm. on Small Business, 96th 
Cong., 1st Sess., p. 49 (1979), 

29. 5 U.S.C.A. sees. 601-612 (Supp. 1980). Other important 
pieces of small business legislation enacted in 1980 include 
the Small Business Investment Incentives Act, P.L. 96-477, 
15 U.S.C.A. sees. 77a-77d (Supp. 1981) and the University 
and Small Business Patents Act, P.L. 9651. 
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about the differential impact of regulation upon small business 
that were central to the White House Conference on Small Business 
recommendations. The RFA is the heart of the pro-small business 
policy created by Congress over the last five years. There is 
little doubt that, taken together, the legislative successes of 
1980 gave substance to Article 1 of the Small Business Bill of 
Rights: "The right to start, own, and manage a business without 
government interference." 

B. The Relationship Between the Health of Small Business 

and Regulation 
1. The Importance of Small Business 

There is much that can be said for the small business sector 
of the economy. Statistically, the small business sector (as 
defined by the SBA) constitutes about 98 percent of all non-farm 
businesses and accounts for 39 percent of the Gross National 
Product. Small businesses employ over 100 million people, a 
figure which represents 58 percent of all business employment. 

But it is not just percentages that tell the story. The 
small business sector is frequently the entry point for new 
ventures and therefore it creates new jobs. Undoubtedly there 
are significant connections between the health of small business, 



30. White House Conference, supra note 19, at 49. 

31. See generally , Small Business Administration, Facts About 
Small Business and the U.S.S.B.A., pp. 3-4 (1981). The SBA 
definitions of small businesses vary by industry codes and 
are elaborately developed in Standard Industrial 
Classifications. See SBA, Office of Advocacy, The Study of 
Small Business, Pt. II (1977) . Generally speaking, firm 
size of fewer than 500 employees or $5 million in sales are 
reliable small business indicators. 
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the rate of innovation in production and technology and the rate 
of unemployment. Instinctively one feels there is a symbiotic 
relationship between newness and smallness, and this has been 
borne out by recent technological successes in industries like 
the semi-conductor industry. Moreover, there is reason to 

believe that the rate of innovation is higher in small rather 

32 
than in large businesses. Since the world-wide leadership of 

the United States economy is dependent upon innovation in 

business and technology, one would not want to discourage it by 

suppressing the growth of small business. 

Nevertheless over the last 20 years the small business 

sector of the economy has shrunk relative to the large. This 

development has understandably caused alarm in and out of the 

small business community. One cannot with confidence determine 

what the optimum percentage of small business should be for our 

economy as a whole. To some extent the growth of a complex 

economy may portend a shift to larger business entities as small 

businesses mature and grow. So long as this shift is the result 

of market forces on firm size there is little that one cm or 



32. Determining how the rate of innovation is affected by firm 
size is not an easy matter. The SBA has conducted studies 
which convince it that big business is not more innovative 
than small. The SBA is also recommending further study of 
the impact of increased merger activity on the rate of 
innovation. See SBA Annual Report — FY 1980, Vol, I, p. 14. 
See also , Department of Commerce, The Role of New 
Enterprises in the United States Economy (1976) . 

33. In 1960, small and medium size manufacturers accounted for 
50% of the industry's assets. By 1972, small businesses 
owned only 33%. In 1953, 15% of the nation's gross private 
domestic investment was in small, non-farm, noncorporate 
businesses. By 1973, the small business percentage was 7.5. 
122 Cong. Rec, Pt. 12, p. H15009 (daily ed. May 20, 1976) 
(remarks of Rep. McCollister) . 
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would want to do to arrest it. But it can be stated 
unequivocally that it does not make sense to retard small 
business development through government policies, whether they be 

intentional or unintentional. This is the increasing concern of 

34 
those involved with the small business community, 

2. Diseconomies of Regulatory Scale 

The optimum size of a business entity in a competitive 
economy is determined by the point at which it can reasonably be 
said to achieve economies of scale. At that point growth is no 
longer necessary to make a product more efficiently. Depending 
upon the nature of the industry and its product mix, efficient 
size may or may not leave a firm as a small business by S3A 
definitions. But aside from these natural forces which increase 
firm size, there appear to be non-economic forces at work which 
require a firm to grow or, stated alternatively, which penalize a 
firm for not growing. These forces are produced by government 
regulation. 

To some degree every act of government imposes a cost on an 
entity that must comply with it, but we usually make a political 
decision that these costs are for the common good of society. 
Nevertheless other laws and regulations, while intended to be 
neutral with respect to firm size, are having an increasing and 
cumulative negative effect on the growth of small business. This 



34. "If our national policy is to promote small business, that 
policy is failing." McCollister, id. 

35. See The Regulatory Flexibility Act: Hearings Before the 
Subcommittee on Administrative Practice and Procedure, 
Senate Judiciary Committee on S.1974, 95th Cong., 1st Sess. , 
Pt. 1, p. 126 (testimony of Milton Kafoglis) . 
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negative effect occurs in two ways: small business has fewer 

units of output over which to spread regulatory costs and they 

are more expensive on a per unit basis? in addition small 

businesses are not set up to take advantage of economies of scale 

in regulatory compliance, personnel and data systems. 

The tax laws and regulations are a particular problem. 

Representative John McCollister of Nebraska stated the tax 

problems of small business in the following terms: 

Perhaps the most devastating form which 
Federal antismall business discrimination takes is 
found in the tax code. The complexity of the code 
itself overwhelms small businessmen who lack 
trained legal and accounting departments and can 
ill afford to hire high priced consultants. In the 
area of the code's capital recovery provisions, for 
example, small business typically utilizes 
straightline depreciation because they cannot 
afford the time or just plain cannot figure out how 
to use the more complex capital recovery devices 
which could give them a better tax situation. 
Large corporations, of course, are able to utilize 
the more complicated provisions and, as a result, 
pay lower effective tax rates than small busi- 
nesses. As a class, the 100 largest corporations 
pay an effective rate up to 50 percent. Two years 
ago, a congressional study of corporate tax rates 
found that the Nation's largest 143 corporations 
paid an average tax rate of 23.4 percent. The 
average 54te for all corporations was 33.4 
percent. 

When it comes to the tax laws, it seems inescapable that 

complexity will be the friend of size. Some reforms in the tax 



36. See Regulatory Reform: Hearings Before the Subcommittee on 
Administrative Practice and Procedure, Senate Judiciary 
Committee on Regulatory Flexibility Act of 1979, 96th Cong., 
1st Sess., Pt. 3, pp. 350-355 (remarks of Alfred Dougherty). 

37. 122 Cong. Rec. , Pt. 12, H15009 (daily ed. May 20, 1976) 
(remarks of Rep. McCollister) . 
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■a q 

laws have benefitted the smaller sized business, but virtually 
every reform carries with it a bias in favor of size. 

It is not only substance that frustrates small business. 
Small business suffers acutely when it comes to a per unit cost 

of completing reports required by the IRS and other government 

39 
agencies. Studies show that the average cost of forms per 

employee and per dollar of sales drops dramatically as firm size 

40 
grows. While IRS was the traditional nemesis of small business 

in this regard, the agencies of the 1970s (EPA, CPSC, OSHA and 

EEOC) have refined the burden of mandatory reporting into a fine 

41 
art. Mandatory reporting has become a favorite tool of 

government, perhaps because it is a method of shifting (and 

dispersing) compliance costSo The government acts based on 

information it collects and the more information it gets the more 

it seems to need. 



38. A good example is the reduction in capital gains tax rate 
which has encouraged the formation of venture capital firms 
who invest in small business. 

39. Small business has been said to pay a "regressive tax" 
because it bears the same paperwork burden as large, 
multi-national companies, SBA^^s Paperwork Measurement and 
Reduction Program; Hearing Before the Senate Select 
Committee on Small Business, 96th Cong., 1st Sess., p. 50 
(1980) (statement of Milton Stewart). 

40. See The Regulatory Flexibility Act: Joint Hearings Before 
the Subcommittee on Administrative Practice and Procedure, 
Senate Committee on the Judiciary and Senate Select 
Committee on Small Business on S.1974 and S.3330, 95th 
Cong., 2d Sess,, Pt. 2, p. 432-33 (1978) (Appendix "F"). 

41. It has been estimated by the SBA that 130 million man-hours 
are spent annually by small business in filling out non-IRS 
forms. IRS paperwork requirements amount of 1,600 million 
man-hours, more than the total employee production of 
General Motors. Federal Paperwork Requirements: Hearing 
Before the Subcommittee on Government Regulation and 
Paperwork, Senate Select Committee on Small Business, 96th 
Cong., 1st Sess., p. 2-3 (1979) (remarks of Sen. Hatch). 
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The small business community (as recorded by the Office of 
Advocacy) has emphatically objected to federal paperwork 
requirements for a variety of reasons. Chief among them are the 
number of reports and forms; their complexity, unclarity, 
frequency and untimeliness (deadlines that conflict with peak 
business times) ; and the need for professional help from 
accountants and lawyers to complete them.^ 

Ultimately, the small business concern with regulation 
relates both to the rules themselves and to the collection of 
information. Agencies and programs with a high profile on this 
score are EPA, DOE, OSHA and ERISA, EPA's effluent reductions 
are said to impact small business to a greater degree than large 

because they mandate compliance techniques that are less 

43 
compatible with the production technologies of small firms. 

DOE^s record keeping requirements on oil and gas prices and 

44 
volume are cited as impossibly vague and intelligible. OSHA 

comes under fire for its national consensus standards that burden 

small businesses which lack technical expertise to interpret the 

45 
requirements. ERISA is criticised for unreasonable and 

complicated regulations that, rather than protecting employee 



42. SBA^s Paperwork Measurement and Reduction: Hearing Before 
the Senate Select Committee on Small Business, 96th Cong., 
2d Sess. p. 33-34 (1980) (statement of Milton Stewart) . The 
Office of Advocacy refers to these objections as small 
business^ "paperwork lament," 

43. H.R.7739 and H.R. 10632, Small Business Impact Bill: 
Hearings Before the Subcomm. on Special Small Business 
Problems, House Committee on Small Business, 95th Cong., 1st 
Sess., pp. 89-96 (1978) (remarks of James Miller). 

44. Id. at 314-318 (statement of Robert Araori) . 

45. Id, at 127-129 (statement of James McKevitt) . 
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pension rights, have the practical effect of terminating pension 
plans for employees of small businesses. ^^ 

There is no easy method to ameliorate these regulatory 
burdens. Government regulation is intended to achieve 
substantive results that society has agreed upon, but society has 
obviously not addressed the unintended effect of regulation upon 
small business. The plight of small business is that the 
regulatory goals of society ostensibly equal in impact, burden 
that sector to its long term disadvantage. To some extent, small 
business is merely suffering the consequences of equal treatment 
that Anatole France warned us about long ago. But then as now, 
when such treatment results in serious frustration of personal 
initiatives, it is bound to become a separate subject for 
reform. 



C. The Problem of "Deregulating" Small Business 

Much of what we currently recognize as the deregulation 
movement has been inspired by concerns of the small business 
community with the existing pattern of regulation. One response 
to the regulatory problem of equal treatment of unequals is to 
legislate (or administer) differential reporting and compliance 
standards based on size. Agencies and Congress have been aware 



46. Id, at 123-124 (statement of James McKevitt) . 

47. Anatole France berated "the majestic equality of the law 
that forbids the rich as well as the poor to sleep under 
bridges, to beg in the streets and to steal bread." A. 
France, Le Lys Rouge (1894), p. 117. For the view that this 
criticism of law undermines impartiality of justice, consult 
F. A. Hayek, The Constitution of Liberty (1960), p. 234-249. 

48. See generally , Chilton & Weidenbaum, Small Business 
Performance on the Regulated Economy, Working Paper No. 52, 
Center for Study of American Business (1980) . 
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of the problem and made some attempts to do so even before the 

advent of the Regulatory Flexibility and Paperwork Reduction 

Acts. But there are several conceptual difficulties with this 

approach. 

1. The Conceptual Problems 

It would be satisfactory to all if each government 
regulatory program that imposes costs on the private sector could 
have its compliance costs prorated on a company size adjusted 
basis. But the complexity of regulation itself makes it 
virtually impossible to isolate compliance costs in such 
detail. ^^ Indeed the effort to do so would, like the attempts to 
design a regulatory budget, embroil government in additional 
regulation of a magnitude as yet unknown. Therefore, most reform 
solutions have emphasized a release of small businesses from the 
regulatory requirements imposed on larger ones, or a reduction of 
responsibilities imposed by those requirements. But these 
solutions are not problem-free. 

In the first place, release from some regulation can amount 
to a kind of special protection for small business which can 
produce undesirable consequences. The health of small business 



49. One of the few empirical studies on the costs of compliance 
with regulations took place in the State of Washington, 
where the study concluded that small businesses with less 
than 50 employees have inordinately higher compliance costs 
than those with over 50. Cole & Summers, Costs of 
Compliance in Small and Moderate-Sized Businesses, Report to 
the SBA (1980) . This study suggests that other studies, 
with larger sample size, need to be performed. Id. at 28. 

50. Consider Eads , Harnessing Regulation — The Evolving Role of 
White House Oversight, Regulation (May/June 1981) , at 19. 
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is determined not only by the number that succeed, but also by 
the number that fail. Bankruptcy is a necessary condition of 
risk and innovation. To stifle these creative forces in the 
business environment may only serve to keep otherwise inefficient 
entities alive. Moreover, the natural process of business growth 
will be affected if smallness is rewarded by deregulation, since 
firms will be encouraged to maintain a sub-optimal size from an 
economic perspective. In this event, growth is discouraged and 
along with it the capital formation necessary for expansion and 
product development. Alternatively, non-productive organiza- 
tional devices will be encouraged to take advantage of firm size 

52 
limitations. 

Another serious problem with deregulation of small business 

is the potential frustration of the substantive goals of 

regulation. The purpose of health, safety, environmental and 

consumer regulation is to protect individuals in the public and 

in the work force. It is small comfort to the miner who contacts 

brown lung or the textile worker who inhales cotton dust that 

they are less protected because their employer is a small 



51. Congress has been concerned about encouraging smallness in 
this manner. Congress does "not want to create any 
disencentives to economic growth." 126 Cong. Rec. H8461 
(daily ed. Sept. 8, 1980) (remarks of Rep. Seiberling) . 

52. For example, DOE^s crude oil entitlement program allows 
"small refineries" to purchase crude oil at reduced prices. 
As a consequence, 37 of 38 new refineries built between 1974 
and 1977 were designed to process less than 40,000 barrels 
per day, the threshold of the entitlements program, whereas 
the minimum technologically efficient refinery size is 
175,000 barrels per day. See 126 Cong. Rec. H8467 (daily 
ed. Sept. 8, 1980) . 
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53 
business. From a public policy standpoint protection is stated 

in absolute terms, whether or not it achieves that status in 
practice. This approach has made OSHA refuse to adopt cost- 
benefit analysis, a position which the Supreme Court has recently 

54 
endorsed. 

Furthermore there is an equity problem with exempting small 
businesses from regulations. If one choses to exempt certain 
sized businesses from regulations, it is difficult to know where 
to draw the line. When SBA size standards are adopted, a 
business with 499 employees to $4,999,000 in sales may be exempt 
but an insignificantly larger one may not be. At the margin size 
standards are meaningless, but the non-regulatory benefits they 
carry are quite valuable. In effect the exemption process may be 
arbitrary in the individual case. 

To date this kind of economic discrimination has not risen 



53. Lack of protection can come about not just because 
protective legislation is held not to apply to the small 
enterprises involved, but because agency enforcement 
resources and reporting requirements are modified internally 
to reflect size considerations. Also, as Representative 
Seiberling has noted. Congress must be careful not to 
provide incentives for large business to spin off unsafe 
operations into smaller ones when they are not subject to as 
strict regulation. This was said to have occurred in the 
Kepone case. 126 Cong. Rec. H8461 (daily ed. Sept. 8, 1980) 
(remarks of Rep. Seiberling) . 

54. American Textile Manfacturers Institute, Inc. v. Donovan, 
101 S.Ct. 2478 (1981) . 

55. The SBA admits that establishing size standards for small 
business in the middle (or "gray") area is very difficult. 
The SBA apparently asks itself whether it should assist 
competition in given industries by including mid-sized firms 
within its definitions. See Size Standards for Small 
Businesses: Hearing Before the Subcommittee on General 
Oversight and Minority Enterprise, House Committee on Small 
Business, 96th Cong., 1st Sess., p. 17 (statement of SBA 
Assoc. Administrator Roger Rosenberger) . 
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to constitutional dimensions. As a matter of equal protection 
analysis the Court has heard numerous challenges over the years, 
but has not taken them seriously, and the SBA size standards 
themselves have been upheld by the courts when challenged. If 
the process of small business deregulation gains in popularity, 
however, one can expect further attacks upon SBA regulations, 
either as a political or judicial matter, in the gray area 
between large and small business. 

2o Congressional and Administrative Techniques for Adjusting 
Regulations to Size of Entity: Herein of "Tiering" 
Whatever the conceptual difficulties may be, federal 
regulations have long acknowledged the relevance of size in 
determining coverage. Perhaps the classic example is the "Mrs. 

eg 

Murphy" exemption to the Civil Rights Act of 1968^** which renders 

the housing non-discrimination provisions inapplicable to owner- 

59 
occupied units of four families or less. Obviously Congress 



56, See generally . New Orleans v. Dukes, 427 U.S. 297 (1976); 
Ferguson v, Skrupa, 372 U.S. 726 (1963); Williamson v. Lee 
Optical Co., 348 U.S. 483 (1955); Tigner v. Texas, 310 U.S. 
141 (1940) . 

57c Courts have held that SBA size standards have the force of 
law. E.g . , Otis Steel Prods. Corp. v. United States, 316 
F.2d 937 (Ct. Claims 1963). The courts have also upheld 
seal's refusal to consider affiliates of large businesses as 
"small." American Electric Co. v. United States, 270 F. 
Supp. 689 (D. Hawaii 1967) ; Springfield White Castle Co, v. 
Foley, 230 F- Supp, 77 (W.D. Mo. 1964). 

58. 42 U.S.C, sec. 3603 (b) (2) (1970) . Mrs. Murphy became the 

imaginary constituent whose rooming house was being debated. 
See Senate Comm. on the Judiciary, Civil Rights Hearings on 
the President's Program 1963 (remarks of Sen. Ervin) . See 
also, 42 U.S.C. sec. 2000a (b) (1) (1970) (public 
accommodations of not more than five rooms not covered by 
Act) , 

59o See Fred v. Kokinokos, 347 F. Supp. 942 (E.D.N.Y. 1972) . 

Some question has been raised as to whether this exemption 
(Footnote continued) 
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saw fit to trade-off the public interest against discrimination 

in favor of individual interests in privacy when the potential 

impact of the choice was minimal. This give and take is a 

classic example of the way in which political debates can be 

resolved. 

There have also been a series of administrative adjustments 
— often from the agencies most objected to by small business — 
that seek to reduce the regulatory burden on small firms. Some 
have taken the form of outright exemptions from compliance, such 
as OSHA^s decision to eliminate reporting burdens for businesses 
with 10 or fewer employees. Both the SEC and EPA have issued a 

variety of regulations that provide specific exemptions for small 

62 
business. In addition agencies have come up with innovative 

63 
regulatory plans that minimize the impact of regulations upon 

small business. The EPA^s bubble concept is such an approach; it 

permits businesses to reduce total emissions flexibly by placing 

an imaginary bubble over an entire plant and demanding only that 



59. (continued) 

also applies for the 1866 Civil Rights Act, 42 U.S.C. sec. 
1982 (1970). See Morris v. Cizek, 503 F.2d 1303 (7th Cir. 
1974) . 

60. It has been suggested that the exemption for Mrs. Murphy's 
rooming house removed a dramatic political argument against 
the legislation generally. Note, 16 W. Res. L. Rev. 660, 
672-73 (1965). 

61. See SBA^s Paperwork Measurement and Reduction Program: 
Hearing Before the Senate Select Comm. on Small Business, 
96th Cong. 2d Sess., p. 51 (1980) (statement of Milton 
Stewart) . 

62. See , e.g . , 17 C.F.R. sec. 230-257 (1978) (SEC exception for 
offerings of securities below $50,000); 40 C.F.R. Pt. 21 
(1978) (EPA small business exemptions) . 

63. The SEC has created an office of Small Business Policy to 
review its rules with a view towards minimizing burdens on 
small business. 
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overall emissions levels meet established standards rather than 

expecting each stack within the plant to be of the most efficient 

design. 

This method for adjusting government regulation to the needs 
of small business has become known as "tiering." As the 
examples above show, tiering allows an agency (or in some 
instances Congress itself) to tailor regulatory requirements to 
fit the particular needs of the regulated entities. The 
predominant method of tiering is the use of size standards, 
employed by the SBA. These standards can be in graduated stages 
as well as in a single division. In addition to size 
standards, some agencies have utilized concepts like degree of 
risk involved, technological and economic ability to comply, 
geographical location and level of federal funding to determine 
appropriate tiers. 

By all indications the use of tiering is increasing. In 
1981 the Regulatory Council collected 190 examples of tiering in 

go 

14 executive and 12 independent agencies. Undoubtedly this 
trend will continue as agencies continue to look for ways to meet 
the objections of their smaller but increasingly influential 
constituents. 



64. See 126 Cong. Rec. S10936 (daily ed. Aug. 6, 1980). 

65. See generally , U.S. Regulatory Council, Tiering Regulations: 
A Practical Guide (1981) . 

66. In fact the White House Conference on Small Business 
recommended that SBA size standards themselves be designed 
in multiple tiers rather than in a single definition. See 
White House Conference, supra note 19, at 59. 

67. See note 65 supra , at 4-6 

68. Id. at 41-54. 
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II. Legislative Background and Overview 

As the above discussion suggests, the RFA was a 
congressional response to the complaints of small business about 
the burdens of federal regulation, even though the Act by its 
terms goes beyond the strict definition of small business. The 
problems of complying with federal regulation and many of the 
solutions that have already been advanced were befo-rs Congress 
and incorporated in the Act. But the RFA is of more general 
interest, as its placement in Title 5 of the United States Code 
(amending the Administrative Procedure Act) suggests. The Act 
emerged from a broad based concern with regulatory reform. It 
represents a triumph of regulatory analysis as a statutory 
concept. To evaluate the Act fairly, it must be viewed 
legislatively as part of this larger trend, which is still in 
progress, as well as on its own terms. 

A. A Brief Legislative Review 

For a piece of legislation that quietly appeared at the tail 
end of the 96th Congress, the RFA has a lengthy and complex 
legislative history. A bill (S.1974) entitled "The Regulatory 
Flexibility Act" was first introduced by Senators Culver and 
Nelson in the 95th Congress. ■ Various amendments were also 
submitted and Senate hearings were held on the bill during 1977 



69. S.1974, 95th Cong., 1st Sess. (1977), referred to the 
Committee on the Judiciary. 
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70 
and 1978. The bill passed the Senate on October 14, 1978, but 

due to a lack of activity on the House side nothing further 

occurred during the 95th Congress. 

At the beginning of the 96th Congress activi'ty on regulatory 

flexibility heated up. Senator Culver reintroduced his original 

bill (which had passed the Senate in the prior Congress) as S.299 

72 
on January 31^ 1979. The House, by Representative Ireland, 

introduced a bill on the same day entitled "The Small Business 

Regulatory Relief Act" that had a similar purpose but was cast as 

73 
an amendment to the Small Business Act. Extensive hearings 

were held by the Senate and House respectively on both bills over 

74 
the next six months. 



70. Hearings on S.1974 and Amendment No. 849 were held on 
October 7, 1977, July 21, 1978 and August 23, 1978 before 
the Subcommittee on Administrative Practice and Procedure, 
which unanimously reported favorably on S.1974 to the 
Judiciary Committee on Sept, 9, 1978. S. Rep. No. 95-1322, 
95th Cong., 2d Sess,, p. 2 (1978). 

71. See News Release, Senate Select Comm. on Small Business, 
Oct. 13, 1978, A House companion bill to S.1974 (H.R. 11376) 
was introduced by Representatives Kastenmeier and Baldus on 
March 8, 1978 but no action was taken on it. The House had 
two other bills before it on small business impact, but no 
further activity took place in the House after S-1974 Passed 
the Senate. See H.R. 7739 and 10632, Small Business Impact 
Bill: Hearings Before the Subcomm. on Special Small 
Business Problems, House Committee on Small Business, 95th 
Cong. 2d Sess. (1978) o 

72o S.229, 96th Cong., 1st Sess. (1979). A House companion 

bill, H.Rol971, was introduced by Representative Kastenmeier 
on the same day, 

73. HoR.1745, 96th Cong., 1st Sess. (1979) amending 15 U.S.C, 
sec. 631. 

74. See S, Rep. No. 96-878, 96th Cong., 1st Sess. (1980) 
accompanying S.299, HoR. Rep, No, 96-519, 96th Cong., 1st 
Sess. (1979), accompanying H.R, 4660, H.R. 4660 became the 
principal House bill around which the hearings turned. It 
was an expansion of H.R. 1745 and was introduced on June 28, 
1979. After amendments, it was favorably reported by the 
House Small Business Committee on July 17, 1979. 
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While this activity was taking place, other legislative 
efforts were forming that, while independent in conception, 
related to the existing small business efforts. Two omnibus 
regulatory reform bills were introduced that applied, the concepts 
of regulatory analysis (and other ideas) to all administrative 
agencies. Senator Ribicoff introduced a regulatory reform act in 

the Senate and Representative Rodino did the same thing on the 

75 
House side. The Carter Administration also introduced a 

comprehensive regulatory reform bill with regulatory analysis as 

its centerpiece. 

It was obvious from all of this activity that regulatory 

reform was a major theme of the Ninety-sixth Congress. The 

number of bills and the number of legislative days devoted to the 

topic are impressively large relative to the other activities of 

Congress during that period. After all the dust had settled, 

however, it was only the small business reform bills that 

78 
survived, and even these went through considerable debate and 

change before becoming law. 

The major Senate and House bills on regulatory flexibility 



75. S.1291, 96th Cong., 1st Sess. (1979); H.R.3263, 96th Cong., 
1st Sess. (1979) . 

76. S.755, 96th Cong., 1st Sess. (1979). 

77. The session also produced a comprehensive study on federal 
regulation. See Study on Federal Regulation, Senate Comm. 
on Government Operations, 95th Cong., 1st Sess. (1977) 
Volumes I-V. 

78. To give some idea of the popularity of small business in 
Congress, there was not a single negative vote cast against 
any regulatory flexibility bill, in subcommittee, full 
committee or on the Floor, since the first bill was 
introduced in 1977. 126 Cong. Rec, H8470 (daily ed. Sept. 
8, 1980) . 
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(S,299 and H.R.4660) each had its own extensive hearings and 

differed in significant ways- S.299 amended the APA and H.R.4660 

79 
amended the Small Business Act, H.R.4660 leaned more heavily 

on a select list of methods (including tiering) for reducing the 

burden upon small business, whereas S.299 listed its methods as 

examples and only required that an agency explain why they had 

been rejected, S.299 covered small governmental jurisdictions 

and H.R.4660 did not. When introduced, S.299 had a limited 

provision for judicial review which was a matter H.R.4660 did not 

address. These bills were the subject of detailed Senate and 

House reports. 

The bill that actually became law was S.299. This occurred 

when the House passed the bill without amendment on September 9, 

81 
1980, The House held no separate hearings on S.299 but simply 

adopted the Senate description of the bill and its section-by- 

82 
section analysis. The House contented itself with a three page 

"discussion of the issues" which contained the statement that the 

House Report on H.R.4660 is "incorporated by reference into the 

83 
legislative history of the present bill." That statement must 

be read with caution, however, since H.R.4660 did not become law. 

Any conficts in interpretation must be resolved by resort to the 

Senate and House "Discussions of the Issues," Nevertheless, 

both S.299 and H.Rc4660 have much in common so their respective 



79 o H.R.4660 did however borrow the definitions of "agency" and 
"rule" from the APA. See 5 U.S.C.A. sec. 557(1) (4) (Supp. 
1980) . 

80. See note 74 supra . 

81, 126 Cong, Rec, H8468-70 (daily ed, Sept. 8, 1980). 
82„ Id, 

83, iH. at H8468. 
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reports (and the discussions of the issues) can usually be read 

in a complementary fashion. 

S.299 reached the Senate Floor on August 6, 1980, and 
was presented by Senator Byrd in the form a substitute (unprinted 
amendment number 1502) . The principal purpose of the amendment 
was to recodify the Act from sections 551 and 553 of title 5 to a 
new Chapter (sections 601-612) . In that form (and with some 
significant substantive changes that will be discussed later) it 
passed the Senate on the same day. After passing the House on 
September 9, 1980, as discussed above, the bill was signed into 
law by the President on September 19, 1980. 

B. Overview of the RFA 

The RFA proceeds from an optimistic assumption: that by 
highlighting the problems of small business and offering 
suggestions, agencies can be made to cure the problems they have 
largely created. This process of self-reform assumes a receptive 
bureaucracy. Rather than speak in terms of deregulation of small 
business through outright exemptions it assumes that agencies can 
cure their own problems if they are made more aware of the 
special conditions of small business and other small entities. 
Given the historical problems small business has had with the 

regulatory process, the RFA can only be said to take a positive 

85 
view of bureaucratic behavior. 



84. 126 Cong. Rec. S10944 (daily ed. Aug. 6, 1980). 

85. It is not entirely fair to evaluate agency performance 
historically. With increasing frequency agencies have 
developed techniques for responding to the special problems 

(Footnote continued) 
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The RFA^'s structural limitations are crucial. It applies 
only to the substantive rulemaking process under the informal 

rulemaking provisions of the APA or related organic 

86 
legislation. Thus the Act by its terms does not deal with the 

vast amount of administrative activity that is not rulemaking, 

whether it be adjudication or the virtually unlimited realm of 

87 
informal action. Moreover it does not even reach rulemaking 

88 
that is not subject to notice and comment. Under these 

circumstances it cannot be said to deal with many of the problems 

small business faces with agencies like IRS that operate more by 

reporting requirements, individual actions and interpretative 

rules than by substantive rules. 

The Act does not mandate any particular outcome in 

rulemaking even where it applies. It requires consideration of 

alternatives that are less burdensome to small business, but it 

only requires agency explanation of why those alternatives were 



85. (continued) 

of small business. See discussion in text at notes 58-68 
supra . Moreover, the appointment process puts into 
leadership people whose outlooks are undoubtedly more 
receptive to small business problems. 

86. RFA, 15 U.S.C.A. sec. 601(2) (Supp. 1980) defines "rule" to 
include "any rule for which the agency publishes a general 
notice of proposed rulemaking pursuant to section 553(b) of 
this title, or any other law...." For a discussion of these 
provisions see text at notes 132-48 infra , 

87. While precise figures are impossible to obtain, estimates 
suggest that informal action is about 90 percent of what the 
government does. See Verkuil, A Study of Informal 
Adjudication Procedures, 43 U. Chi. L. Rev. 739, 741 (1976). 

88. For example, interpretative rules, and other rules exempted 
from 5 U.S.C. sec. 553(b), Also rules of "particular 
applicability" such as ratemaking are excluded. 5 U.S.C.A. 
sec. 601(2) (Supp. 1980) . 
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89 
rejected. The Act also extends this process to agency 

90 

evaluation of existing rules over a ten year period. It 

contains little in the way of express enforcement powers, 

although it does give the courts and the Chief Counsel for 

91 
Advocacy some limited roles. 

The Act is to be administered and implemented by the Office 

of Advocacy of the SBA. This is a natural place to lodge 

oversight responsibility from the point of view of the small 

business community, which looks upon the Chief Counsel office as 

a safe harbor in the unfriendly world of regulation. But there 

are several difficulties with the Office of Advocacy role under 



89. The note preceding 5 U.S.C. sec. 601 states: 

(b) It is the purpose of this Act to establish as 
a principle of regulatory issuance that agencies 
shall endeavor, consistent with the objectives of 
the rule and of applicable statutes, to fit 
regulatory and informational requirements to the 
scale of the businesses, organizations, and 
governmental jurisdictions subject to regulation. 
To achieve this principle, agencies are required to 
solicit and consider flexible regulatory prop*^sals 
and to explain the rationale for their actions to 
assure that such proposals are given serious 
consideration. 
Section 603 requires consideration of at least four 
alternatives: (1) tiering; (2) classification and 
simplification; (3) performance rather than design standards 
and (4) exemptions. 

90. 5 U.S.C. A. sec. 610 (Supp. 1980) . The ten year period may 
be extended, upon notice, in annual increments for up to an 
additional five years. Id. 

91. The Office of Advocacy^s best enforcement weapons are 
publicity, through the requirement of reporting at least 
annually on agency compliance to the President and Congress, 
5 U.S.C. A. sec. 612(a) (Supp. 1980), and amicus appearances 
in court when the rule is on review, 5 U.S.C. A. sec. 
612(b) (Supp. 1980). The role of the courts on judicial 
review is very limited. See discussion at notes 237-49 
infra and accompanying text. 
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RFA, The Office is clearly small business and not small entity- 
oriented. Thus to the extent small organizations and 

governmental jurisdictions seek a supportive advocate they may 

92 

not find one. Moreover, even the Office of Advocacy may be 

hard pressed to provide the kind of professional guidance to 
agencies who are rethinking their rules under the RFA that more 
established oversight agencies like 0MB could. Therefore it 
remains to be seen whether this arrangement is even in the best 
interests of the small business community. 

The RFA operates on the typical APA rulemaking process in 
the following fashion: APA rulemaking can be said to involve 
four distinct steps: (1) publication of the proposed rule in the 
federal register; (2) receipt of written and/or oral comments 
from the public; (3) potential modification of the proposed rule 
in light of the comments; (4) publication of the final rule in 
the federal register with a statement of basis and purpose. 
Under the RFA the following additional steps must be taken: 
(A) Before a proposed rule is published, an agency must prepare 
an Initial Regulatory Flexibility Analysis (IRFA) which it 
publishes along with the proposed rule, unless it certifies in 
the federal register that the rule will not "have a significant 
economic impact upon a substantial number of small entities."^ 
The IRFA or the certification must be sent to the Chief Counsel 



92. The Office of Advocacy responds to its small business 
constituency as it is mandated to do. Other small entities 
either do not have equivalent advocates in government or if 
they do (education, to some extent) they are located 
elsewhere. 

93. 5 U.S.C.A. sec. 605(b) (Supp. 1980). 
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for Advocacy. (B) In addition to publishing the rule and IRFA in 
the federal register, the agency must send actual notice to 
affected small entities. (C) During the comment period, the 

agency should hold conferences and public hearings on the rule as 

95 

it affects small entities. (D) After the comment period is 

closed, the agency must prepare a Final Regulatory Flexibility 
Analysis (FRFA) along with its final rule and statement of basis 
and purpose (unless, of course, it has made a certification as 
noted above) • The agency also has continuing responsibilities 

with respect to the periodic review of rules and the biannual 

96 

publication of regulatory agendas. 

While this process is fairly easily stated, it opens a host 
of questions about coverage and compliance. Indeed at this stage 
in the Act^s development the agencies, the public and to some 

extent the Office of Advocacy itself have many more questions 

97 
than answers. 



94. 5 U.S. C. A. sec. 609 {Supp. 1980). 

95. Id. at sec. 609(4) . 

96. The Act requires that agencies publish in the federal 
register a plan for a ten year periodic review of rules 
within six months of the Acfs effective date of January 1, 
1981, 5 U.S.C.AtSec. 610(a) (Supp. 1980). Additionally, 
agencies must publish annually a list of rules which 
significantly affect small entities that will be reviewed 
during the succeeding year. Id. at sec. 610(c). This 
latter requirement could be viewed as an additional 
procedural requirement on sec. 553 rulemaking. 

97. Milton Stewart, the first Chief Counsel for Advocacy, has 
published a useful introduction to the RFA that answers some 
preliminary questions. Stewart, The New Regulatory 
Flexibility Act, 67 A. B.A.J. 66 (1981). The recently 
confirmed Chief Counsel, Frank Swain, is a former counsel to 
the National Federation of Independent Business and like Mr, 
Stewart was active in the legislative efforts that produced 
the RFA. 
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III. Analysis and Critique of Pivotal Provisions 

The major questions under the Act are as follows: who does 
it cover (or what is the meaning of "small entities") ; what 
agencies and rules are within its scope; how is the certification 
process to be administered; what does the regulatory flexibility 
process demand; what does the agency rule review process 
contemplate; what is the role of the courts on review; and what 
is the role of the Office of Advocacy? 

A. The Definitional Components of "Small Entities" 

The RFA is law because of the support it received from 
small business and that constituency is its obvious focus. Yet 
the Act is not limited to small business. Its definitional 
section subsumes small business within the term "small entity." 

That phrase also includes "small organizations" and "small 

98 
governmental jurisdictions." These latter two definitions 

greatly expand the potential coverage of the Act, but they also 

introduce substantial definitional difficulties. 

The term "small business" has generally accepted meanings 

established by the SBA and the Act incorporates those meanings by 

reference. Moreover, it also requires any agency which seeks to 

alter established definition of small business to consult with 

99 
the Office of Advocacy before doing so. Because the 

established definitions of small business relate to loan and 

procurement functions p there may be a tendency for agencies to 



98. 5 U.S.C.A. sec. 601(3)-(6) (Supp. 1980) 

99. Id. at sec. 601(3) . 
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seek new definitions for RFA purposes. This will certainly 

complicate the task of the Office of Advocacy, but there are 

some good examples of this new definitional process that have 

come after careful consultation between the agency and the Office 

of Advocacy. 

The other two definitional categories are not familiar ones 

and the Office of Advocacy is not given the same consultative 

role with respect to their formulation. Thus it is to be 

expected that problems of coverage will emerge as individual 

agencies go about defining what "small organizations** and "small 

governmental jurisdictions" are within the ambit of the Act. 

1. The Meaning of "Small Organizations" 

Section 601(4) states: 

"the term ^small organization"* means any 
not-for-profit enterprise which is independently 
owned and operated and is not dominant in its 
fieldr unless an agency establishes, after 
opportunity for public comment, one or more 
definitions of such term which are appropriate to 
the activities of the agency and publishes such 
def inition(s) in the Federal Register." 

Since there are no examples given, and since the term is not 



100. The former Chief Counsel indicated a preference to retain 
established meanings of "small business." See note 97 
supra at 67. 

101. The SEC provides a good example of a successful process to 
create a new definition of "small business" and "small 
organization" applicable to securities issuers and 
registrants of securities exchanges. See Notice of 
Proposed Rulemaking, 46 Fed. Reg. 19251 (Mar. 30, 1981). 
The SEC had a productive exchange of views with the Office 
of Advocacy on the new definitions. See Letter from 
Marshall Parker, Acting Chief Counsel for Advocacy, to 
George Fitzsimmons, Secretary of the SEC, May 27, 1981. 
The SEC also requested public comments on whether its rules 
would have a "significant economic impact upon a 
substantial number of small entities." 46 Fed. Reg. at 
19251. 
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in common usage, one must turn to the legislative history to 
determine what it means, 
(a) Legislative guidance 

The section-by-section analysis which was part of the Senate 

Report supporting the Act (and which the House incorporated by 

102 
reference) discusses the small organization concept and takes 

the general approach that an agency applying it is to be "guided 

by the same considerations which were used in developing the 

definition of small business," These considerations are 

listed (in the small business definition section) as three: a 

business must be (1) independently owned and operated; (2) not 

dominant in its field; and (3) fall within the SBA size 

standards. Obviously the last consideration must be applied 

to small organizations by analogy only. 

There are only a few potential small organizations actually 

named in the Senate Report, It lists the YMCA/YWCA and Boy 

Scouts/Girl Scouts simply to indicate that their nationwide 

status does not automatically disqualify them as small 

organizations on the grounds that they are dominant in their 



102. 126 Cong. Rec. S10940 (daily ed. Aug. 6, 1980) 
(section-by-section analysis) . See also discussion at 
notes 78-79 supra , and accompanying text. 

103. Id. 

104. Id. 

105. SBA size standards that relate to number of employees 
(under 500) or dollar amount of sales (under $5 million) 

may or may not have direct relationship to similar measures 
in the non-profit field. 

106. Id. The section-by-section analysis indicates that these 
organizations should be tested by other criteria such as 
structure and operating characteristics at the local level, 
or organizational resources, and the ability to comply with 
rules and reporting requirements. This latter character- 

(Footnote continued) 
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field. The House did not discuss any examples in its 
section-by-section analysis of H,R.4660, the bill which was 
superceded by the Senate bill S.299. But the H.R.4660 definition 
of "small organization" varied from that which become law in that 
it included "unincorporated businesses" and "sheltered workshops" 

as well as non-dominant, independent, not for profit 

108 
enterprises. One must question, however, whether the House 

definitions can be relied upon in the unlikely event of conflict. 

Further examples of what the Congress intended "small 

organizations" to include are hard to find in the legislative 

hearings. After a careful review about the only category of 

small organizations that is in any way mentioned are colleges and 

universities. In the hearings on S.1974, the predecessor bill 

to S.299, Thomas 0. James, a representative of the National 



106. (continued) 

istic seems to confuse definitional problems with 
substantive ones, but it serves to highlight the 
difficulties agencies will face in applying the small 
organization standard. 

107. "Dominance" is to be given a "liberal" interpretation so as 
not to disqualify non-profit organizations. Id. 

108. H.R.4660 sec. 210(2), 96th Cong., 1st Sess. (1979); 
discussed in H.R. Rep. 96-519, p. 29-30 (1979) . An earlier 
draft of S.299 contained similar definitional terms to 
those expressed in H.R.4660. See S.299 (Draft, 12/19/79). 
This language also appeared in earlier bills. See S.1974, 
95th Cong., 1st Sess. (1977); S.3330, 95th Cong., 2d Sess. 
(1978) . When it was reported by the Senate Judiciary 
Committee on May 5, 1980, these terms were eliminated from 
S.299. This may turn out to be a distinction without a 
difference in practice however since unincorporated 
businesses are likely to be picked up in the definition of 
small business and sheltered workships may simply be 
included within the overall definition of small 
organization. Given the generous nature of the definition 
section there does not appear to be any intent to exclude 
these two types of organizations from coverage under the 
RFA. 
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Association of College and University Business Officers, 
testified about the need small colleges (defined as having about 

2r000 students and annual budgets of under $15 million) had for 

109 
relief from federal regulations. After his prepared statement 

James had the following inconclusive exchange with Senator 

Culver, the chief sponsor of the Senate bill: 

"SENATOR CULVER, As you read them. Dr. James, 
do you think that the definitions in the bill of a 
small business and a small organization include 
small universities? 

DR. JAMES. Yes, I do. 

SENATOR CULVER. We have some other questions 
for you. . . ." **• 

In the Hearings on S.299, Sheldon Steinbach, General Council of 

the American Council in Education, submitted a written statement 

that supported the bill but also urged that the bill "be amended 

to include colleges and universities." This did not happen 

and S,299 became law as it was. Thus it is not obvious that 

colleges and universities are within the definition of small 

organizations or, if they are, whether only some of them are 

"small" by Senator Culverts standards stated above. On the other 

hand, given the paucity of discussion about the term small 



109. The Regulatory Flexibility Act: Hearing Before the 
Subcommittee on Administrative Practice & Procedure, Senate 
Committee on the Judiciary on S.1974, Pt. 1, p. 46, 95th 
Cong., 1st Sess. (1977) (statement of Thomas 0. James). 

110. Id. at 49. It should be remembered that S.1974 contained a 
definition of small organization that was different from 
that which ultimately emerged from S.299. See discussion at 
note 108 supra. 

111. Letter from S. Steinbach, American Council on Education, to 
Sen. Culver, Sept. 24, 1979, reprinted in Regulatory 
Reform: Hearings Before the Subcommittee on Administrative 
Practice & Procedure, Senate Committee on the Judiciary on 
Regulatory Flexibility Act of 1979, 96th Cong,, 1st Sess., 
Pt. 3, p. 212-213 (1979) . 
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organizations, colleges and universities like other possible 
candidates for coverage (museums, charities, foundations, and the 
like) are free to make arguments derived from the definition and 

its apparent purpose of catching small concerns that fall outside 

112 
the definition of small business. 

(b) The Problems of Applying the Definition to Colleges and 

Universities 

Despite some question about the meaning of the term small 
organization, it will undoubtedly be asserted to apply to 
colleges and universities. Problems with many kinds of 

regulations in recent years have made the educational sector a 

114 
strong ally of regulatory restraint. 

The Department of Education has offered its definition of 

those colleges and universities that fall under RFA which is 

relevant in all proceedings before that agency (and which will 

presumably be influential with other agencies) . Since that 

definition is severely circumscribed, it serves to highlight some 

of the problems the educational establishment will face in 

utilizing the RFA. 



112. See note 103 supra . 

113. Sheldon Steinbach, General Counsel of the American Council 
on Education, mailed a memorandum on November 5, 1980 to 
college and university presidents that asserted that all 
independent and public colleges and universities are 
covered by the RFA. 

114. In recent years the record keeping and reporting 
requirements of many agencies have been particularly 
burdensome for higher education. Problems include handicap 
access regulations of OSHA and ERISA pension regulations. 
See note 111 supra . Perhaps no regulation has caused more 
consternation than OMB's Regulation A-21, which requires 
each faculty member^'s professional time to be recorded on a 
periodic basis. Fed. Reg., Mar. 6, 1979 (daily ed.), 
revision of Federal Management Circular 73-8. 
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The Department's definition of "small institution of higher 
education" includes all accredited colleges, public and private, 
who have a fulltime equivalent student enrollment of fewer than 
500 or an overall student population of fewer than 550. This 
definition by the Department's own admission is very narrow. It 
includes only 20 to 25 percent of all higher educational 
institutions and these institutions (which presumably are 
colleges and not universities) represent less than 2.5 percent if 
all students in higher education. Thus on a student size basis 
the definition creates virtually a de minimis category. 

The main problem with the small organization definition is 
its lack of fit with colleges and universities or non-profit 
institutions generally. By borrowing language from the small 
business definition like "not dominant in its field" it becomes 
difficult to apply. Is any college or university dominant? 
Certainly some are prestigious and others are relatively large? 
but none would seem to qualify as dominant in the business or 
antitrust sense. Because they are not businesses, prestigious 



115. 46 Fed. Reg. 3920 (1981). The proposed definition was 
circulated for public comment as required by the RFA. 
Although the comment period expired in February 1981, the 
definition has not yet been revised or promulgated. 

116. Comments received by the Department of Education on its 
proposed size standards have been critical of its approach. 
See , e.g . f Letter to U.S.D.E. from Christine Milliken, Gen. 
Counsel, National Ass'n of Ind. Colleges and Universities, 
Feb. 17, 1981; Letter to U.S.D.E. from Sheldon Steinbach, 
Gen. Counsel, American Council on Education, Feb, 17, 1981, 
stressing that the narrowness of the standard defeats the 
purpose of the statute. Other comments argued for 
including all higher educational institutions within the 
definition. Letter to U.S.D.E. from Clauson Jenkins, 
Executive Ass't, North Carolina State University, Feb. 9, 
1981. 
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colleges and universities do not expand capacity to assert their 
dominance and drive other institutions out of the market. 
Thus the dominance question seems to be more appropriately 

resolved along the lines suggested in the Senate report for other 

118 
national non-profit organizations. 

On the other hand there are significant differences in size 

between and among colleges and universities. One could draw 

distinctions based on asset (or endowment) size that would apply 

to universities and other non-profit institutions like 

119 
foundations. Here the assumption would be that those 

institutions with large endowments have resources to comply with 

regulation that others do not have, an argument familiar to small 

120 
business. If one added public institutions to this list on 

the ground that their endowments are guaranteed by state funding 

there could be several significant definitional lines drawn. But 



117. Prestigious private universities have a national dominance 
in the sense that students prefer them to other schools. 
But their prestige is measured more by the number of 
students they reject than by the number they accept. While 
such universities experience some growth over time, they 
clearly do not grow to meet demand. The case with state 
universities is somewhat different. Obviously in the last 
20 years there has been enormous growth in public sector 
higher education due to unmet demand for education 
generally. But with a few important exceptions public 
universities do not have national dominance and even those 
that could rival the private universities in this way are 
restricted by residence requirements. Thus unless one were 
to define states as sub-markets for educational dominance 
purposes it would be difficult to label public institutions 
dominant. Before going down that road, any agency would 
have to wonder why it should be travelled. 

118. See notes 107-08 supra , and accompanying text. 

119. Information on endowment size is readily available for the 
educational sector and the foundation sector. By this 
measure there are some clearly "dominant" institutions. 

120. One cannot ignore the fact that some institutions are 

(Footnote continued) 
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before doing so, a further question to be asked is what purpose 
do such exercises serve? If colleges and universities as a class 
are suffering from regulatory burdens and if there is no social 
benefit to be achieved by equalizing competition among them why 
not seek to have them all included in the definition of small 
organization. 

Two points should not be ignored. First, when an agency 
decides to make an individualized small organization definition 

it is not necessarily bound by the ostensible definition of small 

121 
organization that includes the dominance test. Second, it is 

only a jurisdictional definition that is being determined whose 

purpose is to permit entities to be considered for regulatory 

flexibility treatment. This does not mean that once colleges and 

universities are said to be small organizations they cannot be 

treated differently within any resulting rules. Tiering 

concepts, for example, might usefully discriminate between large 

well-endowed universities and small tuition dependent colleges 

when it comes to particular regulations. The relevance of size 



120. (continued) 

better situated to comply with federal regulations than 
others. When it comes to competition for federal grants 
and contracts, for example, those institutions which have 
achieved some economies of research grant size have 
established offices funded by overhead charges that can 
produce the reports and records necessary to obtain and 
retain lucrative funding. In this sense "research 
universities" as a category may be distinct from colleges 
whose primary role is teaching. 

121. Section 601(4) has two stages: (1) a definition of small 
organization which controls, unless (2) an agency after 
public comment establishes more appropriate definitions. 
There is nothing in the act or its legislative history 
which could be located that requires the second approach to 
utilize the standards contained in the first. 
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standards will shift with the substantive goal of the 

122 
regulation. *• The purpose of the RFA is to aid as many small 

entities as possible in dealing with the burdens of regulation. 

Definitions which include more entities at the outset and then 

deal with their particular problems within the regulatory 

flexibility context are much more likely to meet the Act's 

corrective purpose. 

2, The Meaning of "small governmental jurisdiction." 

Section 601(5) states: 

"the term 'small governmental jurisdiction' 
means governments of cities, counties, towns, 
townships, villages, school districts, or special 
districts, with a population of less than fifty 
thousand, unless an agency establishes, after 
opportunity for public comment, one or more 
definitions of such term which are appropriate to 
the activities of the agency and which are based on 
such factors as location in rural or sparsely 
populated areas or limited revenues due to the 
population of such jurisdiction, and publishes such 
definition (s) in the Federal Register." 

This definition is more precise than the previous one and it 

123 
should not create as many interpretative difficulties. It 

says what it means by naming the entities covered and 



122. Some universities are better able to comply with reporting 
and record keeping requirements than others. Size of student 
body, faculty and annual budget should all be factors in 
deciding whether to tier the requirements of the rule. The 
rule itself will suggest where this is appropriate. If it 
involves reporting requirements on government grants and 
contracts, for example, the amount awarded per college or 
university is a relevant basis for differentiation. 

123. One potential complication could occur if public 
universities and colleges are excluded from small 
organizations because they are not incorporated, 
not-for-profit institutions but are sought to be included 
in the definition of small governmental jurisdiction. This 
definition does not discuss higher educational 
institutions, but an agency might be able to include them 
as part of a separate definitional scheme. 
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establishing an objective limit in size (50,000 population). If 

an agency chooses after public comment to establish its own 

definition it is constrained by explicit factors (rural areas, 

limited revenues) . 

The legislative background to this definition is less 

extensive, but it reveals one important change. The definition 

was not included in H.R.4660 and therefore was not discussed at 

all on the House side. The definition also did not appear in the 

original Senate bill (S.1974) introduced by Senator Culver in 

August 1977. The small governmental jurisdiction definition 

first appeared in S.3330 as follows: 

"''small governmental jurisdiction^ includes — 
(A) governments of cities, counties, towns, 
villages, school districts, water districts, or 
special assessment districts, with a population of 
less than 100,000; and (B) other governmental 
jurisdictions which the agency should establish by 
regulation to be of limited means or resources 
based on factors such as location in rural or 
sparsely populated areas or limited revenues due to 
the population of such jurisdiction." 

This definition was added to S.1974 when it passed the Senate on 

October 15, 1978. Its obvious distinction from that which became 

law is that it made the threshold population 100,000 rather than 

50,000. 

When S.299 was introduced on January 31, 1979 it contained 

1 26 
the same definition as S.1974. In fact the 100,000 population 



124. The Department of Education has undertaken to define small 
local educational agencies separately as small governmental 
jurisdictions. Its definition is based on number of 
students (fewer than 1,500). See 46 Fed. Reg. 3920, 3921 
(1981). 

125. S.3330, 95th Cong., 2d Sess. sec. 3(g) (1978). 

126. S.299, 96th Cong., 1st Sess. sec. 3(c) (1979). 
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threshold was still in the bill when it was reported by the 
Senate Judiciary Committee on May 5, 1980 and placed on the 
Senate calendar on July 30, 1980. It was only changed to 
50,000 population in Senate Unprinted Amendment No. 1502 which 

served as a substitute for S.299 and which was agreed to (and 

128 
passed the Senate) on August 6, 1980. There was no discussion 

of this change in the Senate. The inference to be drawn from 

this change is that Congress sought to limit the number of small 

governmental jurisdiction that could take advantage of the RFA. 

Population size will not always be a critical variable, 

however, and even when it is the section-by-section analysis 

accompanying the Senate bill seems to reduce its impact. The 

analysis states: "Definitions established by an agency need not 

adhere strictly to the 50,000 population standards nor are they 

restricted to the types of requirements the agency may impose 

129 
under a rule affecting governmental jurisdictions." This 

explanation appears to give some freedom to include as small 

entities governmental jurisdictions with populations that range 

above the 50,000 total. The clear implication of the legislative 

history, however, is to exclude such jurisdictions if they 

approach 100,000 in population. 



B, Agencies and Rules Covered by the RFA 

The RFA borrows the definition of "agency" from the APA 
which allows the Act to cast a wide net over virtually all 



127. S.299, 96th Cong., 2d Sess. sec. 3(c) (1980). 

128. 126 Cong. Rec. S10931, 10932 (daily ed. Aug. 6, 1980). 

129. 126 Cong. Rec. S10940 (daily ed. Aug. 6, 1980). 
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government agencies. Even the SBA is an agency that is within 
the jurisdiction of the RFA. However, the ultimate question of 
coverage under the Act is not so much whether the agency itself 
is within its terms r but whether the rules it promulgates are. 
On this question much debate can be expected » 

Some agencies will consider themselves exempt from the Act's 

coverage because they do not promulgate rules pursuant to section 

132 
553 "or any other law^^ The problems arise when agencies and 

the public (or the Office of Advocacy) disagree about whether 

some agencies must comply with section 553 or whether such other 

law (including perhaps procedural regulations) exists. 

1. What is a section 553 rule? 

Section 553(a) exempts military or foreign affairs 

functions from its rulemaking notice requirements and this would 

suggest that the Department of Defense and the State Department 

are two agencies that would be excluded from the Act's coverage, 

unless those agencies had organic legislation that required rules 

to be published for comment. Subsection (a) also exempts agency 

management and personnel matters and matters relating to public 



130. 5 U.S.CA. sec. 601(1) {Supp. 1980) ("the term 'agency' 
means an agency as defined in Section 551(1) of this 
titleo") 

131o Thus during the legislative hearings, some of those 

agencies that did not promulgate rules pursuant to sec- 
553, such as the CIA, took no interest in the Act. See 
Letter of Stansfield Turner to Sen. Eastland, Jan. 19, 
1978, reprinted in The Regulatory Flexibility Act: Joint 
Hearing Before the Subcomm. on Administrative Practice and 
Procedure, Senate Committee on the Judiciary and Senate 
Select Committee on Small Business on S.1974 and S.330, 
95th Cong. 2d Sessc, Pt. 2, p. 294 (1978), 

132, 5 U.S.CA, sec. 601(2) (Supp. 1980). 

133, 5 U.S.CA. seco 553(a)(1) (1977). 
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134 
property, loans, grants, benefits or contracts. This 

exemption is modified by the definition of rule in section 601(1) 

of the Act which specifically includes government grants to state 

and local governments. Presumably, however, rules relating to 

personnel and management, public property, loans, benefits, 

contracts and grants to entities other than state and local 

governments would not be included (unless of course organic 

agency legislation required that they be) , 

Section 553 contains some other exemptions from its notice 

and comment requirements that should cause even greater 

consternation. Interpretative and related kinds of rules are 

exempted from the notice requirement as are rules the agency 



134. 5 U.S.C.A. sec. 553(a)(2) (1977). 

135. Section 601(2) also adds that an agency must provide "an 
opportunity for notice and comment" on the grants. In many 
cases there will be situations where the agency has done so 
voluntarily, even though not required to do so by sec. 553 
or any other law. There are several situations like this 
in grant and benefit agencies and one wonders whether the 
presence of rules requiring notice and comment might not 
satisfy the other law requirement and make all such rules 
subject to the RFA whether or not they relate strictly to 
grants. 

136. This exemption is difficult to justify, since it partially 
codifys an outmoded approach of the APA that the ABA and 
the Administrative Conference of the United States are on 
record as opposing. 3 Recommendations and Reports of ACUS, 
Jan. 1, 1973 - June 30, 1974, at 53. Since many of the 
agencies who conduct these activities have voluntarily 
assumed notice and comment obligations in their rulemaking 
the problem may be somewhat alleviated. These agencies may 
balk, however, at voluntarily assuming the additional 
responsibilities imposed by the RFA and if they do, a 
question will be raised whether they are bound to do so. 
See discussion at note 135 supra . 
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exempts for good cause. As to the former category there may 
be some rules that an agency can validly exempt from notice and 
RFA requirements if they are clearly of the non-substantive 
variety. The RFA was after all designed to get at substantive 
rules that impact upon small entities. But frequently it is 

not so easy to tell whether an interpretative rule is or is not 

139 
substantive in effect and if it is the Act may well be meant 

to include it. Thus it may not be easy for an agency to tell 

when it establishes its regulatory agenda, for example, whether 

or not a particular rule will be subject to the RFA, 

With regard to the good cause exception, it would appear 

that the RFA did not fully contemplate its use. The idea of 

exempting a substantive rule from notice and comment procedures 

is a loophole that has been increasingly frowned upon in recent 

140 
years by Congress and commentators. It is difficult to 



137. 5 U.S.C. sec. 553(b) provides: 

Except when notice of hearing is required by 
statute, this subsection does not apply - 

(A) to interpretative rules, general statements 
of policy, or rules of agency organization, 
procedure, or practice; or 

(B) when the agency for good cause finds (and 
incorporates the finding and a brief statement of 
reasons therefor in the rules issued) that notice 
and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 

138. This is clear from the simple fact that it relies upon the 
notice and comment provisions of the APA for the definition 
of rule under the Act. 

139. See Asimow, Public Participation in the Adoption of 
Interpretive Rules and Policy Statements, 75 Mich. L. Rev. 
521 (1977). 

140. Professor Davis has recommended that this exemption be 
scaled down or eliminated. See K. C. Davis, Administrative 
Law Text sec. 6.01 (1972). Several recent statutes have 
done so. See , e.g . , The Federal Hazardous Substances Act, 
15 U.S.C. A. sec. 1261(e)(1) (Supp. 1980); the Poison 

(Footnote continued) 
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believe that Congress would have provided agencies with a 
convenient way out of performing regulatory flexibility analyses 
by use of the good cause escape route. Therefore any agency that 
utilizes such a technique should and in all likelihood will be 
closely scrutinized by the Office of Advocacy. 

Agencies at the edge of compliance (whether because of the 
interpretative rule or good cause exceptions) should be wary of 
opting out of the RFA process. It could well be that a decision 
to make a rule without notice and comment will be upset at a 
later stage for several reasons (e.g^^ substantial impact of rule, 
lack of good cause) , one of which might include failure to comply 
with the requirements of the RFA. 
2. The meaning of "other law" 

There are two aspects to this problem. The first, raised 

141 
earlier, is whether other law includes agency regulations as 

well as legislation. There is no guidance on this question 

provided in the RFA or its legislative history. So one must turn 

to related approaches. In many other situations regulations are 

142 
regarded as lav . In this particular context it may be less 

persuasive to regard regulations as law because Congress clearly 

could have been more precise. But agencies who have voluntarily 

imposed notice and comment requirements upon themselves by 



140. (continued) 

Prevention Packaging Act, 15 U.S.C.A. sec. 1474(a) (Supp. 
1980) . 

141. See discussion in notes 135-136 supra. 

142. See B. Schwartz, Administrative Law sec. 59 (1976) . 
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143 
regulation may be subject to RFA requirements even though they 

might not have been if they had not promulgated procedural 

144 
regulations to begin with. Each agency so situated can of 

course abrogate its RFA responsibilities by revoking its 

procedural regulations, although as a policy matter that may be 

difficult to do« Moreover in many situations the reasons that 

led an agency to adopt notice and comment procedures by 

regulation would apply equally to the performance of regulatory 

flexibility analyses. This may well be an area where the Office 

of Advocacy will have to take a position endorsing (or not 

endorsing) the definition of "other law" to include procedural 

regulations. 

The "other law" problem is also raised when Congress imposes 

notice and comment responsibilities by statute upon an agency 

that is otherwise free from the requirements of section 553. One 

such agency is the Office of Federal Procurement Policy (OFPP) 

which supervises government contracts. Ordinarily government 

contracts are exempt from the notice and comment provisions of 

section 553 but the Administrator of the OFPP is required by 

statute to establish "criteria and procedures for an effective 

and timely method of soliciting the viewpoints of interested 



143. For example, HEW (the predecessor to HHS) voluntarily 
submitted its rulemaking to the notice and comment 
provisions of sec. 553. 36 Fed. Reg. 2532 (1971). 

144. In National Welfare Rights Organization v. Mathews, 533 
F.2d 637, 639 (D.Co Cir, 1976), the court remanded an HEW 
rule that had been voluntarily subjected to notice and 
comment rulemaking for failure to provide adequate factual 
findings. Had HEW done nothing with regard to notice and 
comment, its rule would presumably not have received the 
same scrutiny. 
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parties to comment," The Administrator promulgated 

procedural regulations under this provision which provide for 

146 
notice of rulemaking and an opportunity to comment. Thus the 

statute and regulations would both seem to be "other law" for RFA 

section 601 purposes. In this way procurement regulations, 

especially those relating to contractor responsibility, which are 

of special interest to small businesses, become part, of the 

regulatory flexibility process. 

To some extent this automatic application of the RFA to 

procurement regulations may come as a surprise to Congress and 

the Executive branch which have long wanted to keep the 

government contracting process free from extensive procedural 

entanglements. This is one reason why Congress did not make the 

provisions of section 553 directly applicable to procurement 

147 
regulations and it is also why the Carter Administration 

excluded OFPP from Executive Order 12044. Nevertheless the 

definition of rule in section 601 of the RFA does not allow for 

individualized exceptions based on the other law requirement. It 



145. 41 U.S. C. A. sec. 405(d)(3) (Supp. 1980). 

146. 41 Fed. Reg. 34324 (1976). 

147. The legislative history to the Act which created the OFPP 
indicated a concern that notice and comment procedures be 
"effective and timely." Congress therefore left it to the 
administrator to evaluate the "benefits and burdens of 
notice and comment rulemaking." See H.R. Rep. No. 93-1176, 
93rd Cong., 2d Sess., p. 15 (1979). Once OFPP promulgated 
procedural regulations it presumably decided that the 
benefits of notice and comment procedures outweighed the 
burdens, but it did not do so in light of the RFA. 

148. 43 Fed. Reg, 12665 (1978). The extension of the Executive 
Order to OFPP was thought unnecessary, since the office had 
issued procedural regulations. The Reagan Administration's 
Executive Order No. 12291, 46 Fed. Reg. 13193 (1981) , 
contains no such exemption. 
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is likely that other agencies will find themselves caught by the 
RFA in this fashion as well. 

C, The Certification Process 

Even if the RFA applies to the particular agency or rule in 

question it still may not be operative. The RFA contains an 

escape clause that is bound to be the source of much controversy. 

Section 605(b) provides as follows: 

"Sections 603 and 604 of this title shall not 
apply to any proposed or final rule if the head of 
the agency certifies that the rule will not, if 
promulgated, have a significant economic impact on 
a substantial number of small entities. If the 
head of the agency makes a certification under the 
preceding sentence, the agency shall publish such 
certification in the Federal Register, at the time 
of publication of general notice of proposed 
rulemaking for the rule or at the time of 
publication of the final rule, along with a 
succinct statement explaining the reasons for such 
certification, and provide such certification and 
statement to the Chief Counsel for Advocacy of the 
Small Business Administration," 

Sections 603 and 604 are the heart of the Act; they describe 
the initial and final regulatory flexibility analyses. One can 
anticipate that agencies will try to avoid compliance with the 
Act by this route,-^^^ 

The meaning of "significant economic impact upon a 
substantial number of small entities" is crucial to the Act^s 
implementation. Indeed, unless it is satisfactorily defined the 
RFA will be a nullity. But the definition is not very helpful. 
One wonders at the outset why the words significant and 



149. Over 800 certifications have so far been received by the 
Office of Advocacy. Conversation with David Metzger, 
August 10, 1981. 
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substantial were chosen in this context and whether there is 
meant to be a difference in meaning implied by the choice of two 
words that are otherwise synonmous* For the Act to operate 
effectively considerable attention will have to be given to the 
meaning of these terms. 
1. Legislative Background to the Certification Process 

The phrase appeared in S.299 as it was reported by the 
Senate Judiciary Committee on May 5, 1980 and it was placed in 
its present section by Senate Amendment No, 1502. It was also 
contained in earlier Senate and House bills and, with slightly 

different phraseology, it appeared in the Senate omnibus 

152 
Regulatory Reform bill. There is little discussion of the 

meaning of the phrase in the earlier reports, but it did receive 

attention from the Senate and the House in the reports 

accompanying S.299. The Senate stated that any attempt to define 

the term "significant economic impact" more precisely might be 

"counterproductive"? it also emphasized that in deciding what the 

term "substantial number" meant, one should look at each small 

entity separately, not in the aggregate. 

The House devoted a substantial portion of its two page 



150. S.299, 96th Cong., 2d Sess. (1980). 

151. S.1974 (Substitute Amendment), 95th Cong., 1st Sess. sec. 
3(5) (1977); H.R.7739, 95th Cong., 1st Sess. sec. 3(a)(2) 
(1977); H.R.1745, 96th Cong., 1st Sess. sec. 4 (1979); 
H.R.4660, 96th Cong., 1st Sess- sec. 207(b) (1979). 

152. S.2147, 96th Cong., 1st Sess. sec. 634 (1979) (no IRFA or 
FRFA if the agency determines that "the rule will not, if 
implemented, have an adverse effect on a substantial 
number" of small entities) . 

153. 126 Cong. Rec. S10943 (daily ed. Aug. 6, 1980) 
(section-by-section analysis) . In its discussion the 
Senate appeared to equate "overwhelming percentage" with 

(Footnote continued) 
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discussion of the issues to definitional problems. It clarified 

that "the term "significant economic impact" is neutral with 

154 
respect to whether such impact is beneficial or adverse." 

Thus doing well for small entities does not discharge an agency 

from the regulatory flexibility process because presumably it 

might have done better. The question what is a "substantial 

number of small entities" is also discussed in detail. The 

report concludes that "clearly, any anticipated rulemaking which 

common sense would suggest could have a direct, noticeable impact 

on several thousand or more small entities (of any type) " 

should be included within the definition- But the report is also 

willing to speculate on the numbers and percentages that might 

satisfy the term substantial number: 

"For example, if there were small organizations of 
a certain description, and 200 of them would face 
major new reporting requirements if a certain rule 
were implemented, then the rule should be expected 
to have a significant economic impact on a 
substantial number of small entities {in this case 
small organizations) , If there were only 25 small 
businesses in an industry dominated by 12 large 
businesses, then a rulemaking initiative which 
would threaten the economic viability of 15 of 
those small businesses and thus adversely affect 
competition and industrial concentration would have 
a "significant economic effect on a substantial 
number of small entities" within the meaning of the 
legislation, even though the absolute number of 
small businesses involved would be minuscule. 



153. (continued) 

substantial number, although it refused to tie itself down 
to any particular definition. 

154. 126 Cong. Rec. H8468 (daily ed. Sept. 8, 1980) . This 
interpretation is suggested by earlier drafts of the 
certification section which had utilized the term 
"substantial adverse" impact settling on "substantial 
impact." See S.2147 cited in note 152 supra . 

155. Id. at H8469. 

156. Id. 
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Finally the report also introduces the idea that "economic 
impacts include effects on competition and economic 
concentration" thus suggesting that antitrust market analysis 
might be relevant. 

2. Administrative Implementation of the Certification Process 
There are two basic questions that will arise each time an 
agency decides whether to certify a rule under section 605(b): 
What is a significant economic impact and how many entities 
constitute a substantial number? Both aspects of the definition 
must be addressed in the certification process and the factors 
that determine them are interrelated, as will be discussed below. 

In making a certification certain steps must be followed. 
Since it permits an agency to forego the regulatory flexibility 
analysis, the certification must be made by an agency head (or by 
his or her delegate) and published with a statement of reasons in 
the Federal Register along with the notice of proposed rulemaking 
(if the certification is made at that time) . It may be that the 
certification will not be made initially because the impact on 
small entities is unclear at the outset. If this occurs the 
agency will publish an initial regulatory flexibility analysis at 
the time the proposed rule is published and then submit a 
certification in lieu of a final regulatory flexibility analysis. 
It may be that this approach is the best way to determine what 
impact a particular rule will have upon small entities, since 
those who consider themselves in that category can be invited to 
address that question during the comment period. 

157. Id. 
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Once a certification is made it must be forwarded to the 
Office of Advocacy. While the Chief Counsel of Advocacy is given 
no particular approval role it is to be expected that objections 
to the certification process may result and, according to the 

House report, they should be given "the utmost serious 

158 
consideration." 

(a) The Meaning of "significant economic impact" 

This phrase is meant to identify the costs or benefits of a 

regulation to small entities. If it relates to costs (the most 

likely situation) they should be isolated and measured. 

Obviously a rule that would drive small entities out of a given 

market would have such an impact, as would a rule that 

jeopardizes their competitive position vis a vis large businesses 

(or entities) . Market share analysis before and after the rule 

159 
should be considered, if available. 

But other costs should not be ignored so long as they are 
economic. For example costs of compliance with the regulation 
can be determined on an absolute and percentage of revenue basis. 
Reporting requirements may impose paperwork costs that require 
more time of existing personnel or the need to engage outside 
professional assistance. Each of these costs should be 
measured and aggregated. 

Inevitably the significance level will be a subjective one. 



158. Id. at H8469. 

159. If the rule involves competition between small and large 
entities almost any increase in costs can become 
significant to a small entity if that cost is not borne by 
larger entities. 

160. See 0MB, Incorporating Regulatory Flexibility Into the 
Regulation Process: Interim Guidance 6 (Dec. 1980) . 
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It is very difficult in the abstract to say with confidence what 
it might be, but a small business with several m^lion dollars in 
sales that incurs compliance costs that equal 5 to 10 percent of 
its annual sales would satisfy most businesses definitions of 
significant. If an entity can say with reason that the cost of 
doing (small) business has been significantly raised by the rule 
in question this should meet whatever standards the agencies 
develop. With respect to small organizations and governmental 
jurisdictions the significance level will also be determined on 
an economic cost basis but its impact will have to relate to the 
current level of operational costs involved in its particular 
field, 
(b) The Meaning of "substantial number of small entities" 

This aspect of the definition is slightly less subjective, 
because it can borrow helpful analogies. A first step is 
simply to calculate the total number of entities affected by the 
rule. If that number is in the thousands legislative history 
(and common sense) would assume it to be substantial. 
Frequently, however, the absolute numbers will not be so 
impressive and efforts must be made to evaluate them in relation 
to other factors. Some of those factors would be the total 

number of large entities affected; the size of the industry 

16 2 
affected; and the number of geographical areas affected. This 

latter qualifier suggests an antitrust relevant market 



161. Since there are no indications to the contrary one assumes 
that use of "substantial" rather than "significant" is not 
for change of meaning but for variety. 

162. See 0MB, supra note 160, at 6-7. 
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definition. If within a given area a substantial number of small 
entities is affected, the definition can be satisfied even if the 
number is small nationally. In other words a rule with only 
regional impact should not be tested by a national definition of 
substantial. Presumably, the converse is also true so small 
entities must make a careful study of the geographical reach of 
any rule. 

The relevant product market is also a useful concept to 
employ. By utilizing SBA Standard Industry Codes one can 
obtain an accepted definition of particular lines of commerce 
that may be affected and thereby segment the market into 
meaningful parts. Again the question of substantiality will 
relate to the number affected within that particular industry. 
After this has been done it will prove useful to establish 
percentages of affected small entities versus all small entities 
and small and large entities. 

The legislative history gives some guidance on the meaning 
of substantial. It suggested that a substantial number would 
certainly be 40 percent of the small entities in given 
geographical or product markets. Whether smaller percentages 
would also qualify is less clear, but it should be remembered 
that any formula is to be liberally interpreted to effectuate the 



163. 0MB publishes a Standard Industrial Classification Manual 
which contains about 950 four digit designations. 

164. The 40 percent figure is derived from the House discussion, 
noted in text at note 156 supra , which reasoned that if 200 
of 500 small organizations faced a particular regulatory 
burden it would be substantial. The House also listed an 
impact on 15 of 25 small businesses as substantial. One 
can overdo this reliance on percentages, but 40 percent or 
more should clearly qualify as substantial. 
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coverage purposes of the Act. It will continue to be 
difficult to answer the substantiality question in the abstract. 
Better answers should emerge as individual situations arise that 
test the definition in a variety of contexts. For now the best 
advice to those seeking coverage is to prepare the strongest 
statistical case for the highest percentage of small entities 
affected. ^^^ 



D. Formulating the Initial and Final Regulatory Flexibility 

Analyses 

The heart of the RFA is its requirement that agenicies 
proposing rules do so only after considering the impact of those 
rules upon small entities. The "principle of regulatory 
issuance" the Act postulates is that agenicies should "fit 
regulatory and informational requirements to the scale of the 
businesses, organizations, and governmental jurisdictions subject 
to regulation." To accomplish this regulatory "fit", the Act 
requires that every proposed rule subject to its jurisdiction be 
accompanied by an initial regulatory flexibility analysis (IRFA) 



165- In this context the House discussion emphasizes that "the 

legislation is intended to be as inclusive as possible, and 
doubts about its applicability should be resolved in favor 
of complying with the provisions of the Act." 126 Cong. 
Rec. H8468 (daily ed. Sept. 8, 1980). 

166. Engaging in this kind of exercise is a familiar one in the 
antitrust field where plaintiffs try to define markets 
narrowly to maximize a particular firm^s impact and 
defendants broadly to minimize it. In the RFA context 
there is not likely to be a party with the incentives of an 
antitrust defendant to contradict the proffered small 
entity definition. 

167. 5 U.S.C.A. sec. 601 note 2(b) (Supp. 1980). 
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and every final rule be accompanied by a final regulatory 

flexibility analysis (FRFA) ."^^^ 

Each of these documents has a format with a common sense 
purpose: to describe, consider and explain the use or nonuse of 
certain regulatory alternatives. The IRFA suggests regulatory 
alternatives such as differing compliance and reporting 
requirements (in effect "tiering"); simplification of those 
requirements; use of performance rather than design standards; 
and exemptions from the rulers coverage. The FRFA must 
contain a succinct statement of the need for the rule; a summary 
of comments on the regulatory flexibility alternatives; and a 
description of each "significant" alternative which was 
considered along with an explanation of why it was rejected. 
This document must either accompany the final rule or be made 
available to the public upon request. 

Despite these fairly detailed instructions there are several 
crucial questions of interpretation and application that remain 
unanswered or inadequately resolved. Among these queries are: 
the effect of contradictory substantive law upon the regulatory 
flexibility analysis process; the actual analytical techniques 



168. The IRFA may be waived or delayed in emergency 
circumstances if the agency head so states (and provides 
reasons) ; the FRPA cannot be waived, but it may be delayed 
for up to 180 days after the rule is promulgated upon 
proper findings by the agency head. 5 U.S.C.A. sec. 608 
(Supp, 1980) , 

169. 5 U.S.C.A. sec. 603 (Supp. 1980). 

170. 5 U.S.C.A. sec. 604 (Supp. 1980). Of course it may be that 
one of the alternatives discussed in the IRFA becomes the 
one chosen in the final rule: that would appear to be the 
ideal scenario under the RFA, 

171. No mention is made of who should bear the cost of copying 
and distribution, which means that the costs will 
presumably fall upon the agency promulgating the rule. 
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required to satisfy the regulatory flexibility analysis process; 

and the relationship of the RFA to other regulatory analysis 

requirements. 

1. The Effect of Contradictory Substantive Law 

The Act states in several places that it is not intended to 
contradict the underlying requirements placed upon agencies by 
organic legislation. The introductory note to the Act admonishes 
agencies to engage in regulatory flexibility analysis if it is 
"consistent with the objectives of the rule and of applicable 
statutes" and section 606 states that "the requirements of 

sections 603 and 604 of this title do not alter in any manner 

172 
standards otherwise applicable by law to agency action." Both 

sections 603 and 604 also emphasize that such analysis shall be 

"consistent with the stated objectives of applicable statutes." 

The legislative history deals with the question of statutory 

inconsistency in several ways. It was obvious that Congress did 

not want to use the RFA as a means of overruling statutory 



172, See 5 U.S.C.A. sees. 601 note 2(b), 606 {Supp. 1980). 
These provisions raise some interesting questions 
themselves. So far as not doing anything inconsistent with 
the "objectives of any rule" goes, it may be that the RFA 
will seek to change the "objectives" of a rule if they 
unnecessarily burden small entities; indeed to do that is 
the Act's purpose. What is probably meant by the term is 
that the RFA cannot change the objectives of any rule which 
are mandated by underlying law. On the other hand, the 
term "objectives" can be reconciled to the RFA by reading 
it to imply that they can be met without inadvertently 
placing regulatory burdens upon small entities. 

Section 606 only speaks of sections 603 or 604 not 
altering applicable agency standards. By this formulation, 
section 602 (the regulatory agenda requirement) is 
presumably free to suggest alterations in those standards. 
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requirements. Indeed the Act would in all likelihood not have 
become law if it amounted to an implicit rejection of substantive 

legislative requirements, especially those in the health, safety 

174 
and consumer and environmental areas. Thus no case was ever 

made for special treatment of small entities that would frustrate 

substantive legislative goals - 

In some situations, however, it may be difficult to 

determine whether a particular regulatory alternative will 

frustrate substantive goals. For example the use of exemptions 

from coverage, which is one of the listed IRFA alternatives, has 

the potential easily to contradict underlying legislation. The 

legislative history recognizes that thare may indeed be 

situations where exemptions are impermissible. But simply 



173. Senator Culverts opening statement at the 1979 Regulatory 
Reform hearings noted "that it is not the purpose of these 
hearings or of 3^299 to undermine worthwhile Federal 
regulatory efforts." Regulatory Reform: Hearings Before 
the Subcommittee on Administrative Practice and Procedure, 
Senate Committee on the Judiciary, 96th Cong., 1st Sess., 
Pt. 3, p. 2 (1979) . 

174. Senator Culver also stated: It is not the aim of this 
legislation to allow the continuation of practices which 
are dangerous to workers, consumers or the environment." 
Id. 

175. The discussion of major issues accompanying S.299 makes 
this point as follows: 

In some rare instances, the adoption of a 
flexible alternative may clearly be legally 
impermissible. If so, an agency may so indicate 
with a simple statement such as: "Under Section X 
of the Y Act, the agency is required to promulgate 
these rules in a uniform manner upon all members of 
the public;" or "Under the Supreme Court decision in 
X V. Y, no exceptions to this rule can be 
permitted," or "Differing standards of compliance 
can be required only under circumstances do not 
occur in this situation." 
126 Cong. Rec. S10937 (daily ed. Aug. 6, 1980) . See also . 
Regulatory Reform Hearings, supra note 173, at 3-11 
(testimony of Peter Petkas) . 
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because one or more alternatives are impermissible need not mean 

that the regulatory analysis process is unnecessary. So long as 
some alternative (whether or not it is listed in Section 603) is 
feasible or permissible then the IRFA process should be followed. 
By this reasoning an agency would be hard pressed ever to 
dispense with the IRFA process since it is difficult to believe 
that no alternatives would be permissible. 

The one exception to this generalization might be thought to 
occur in those agencies where cost-benefit analysis is either 
forbidden or clearly not required by Congress, such as OSHA. As 
American Textile Workers Institute v. Donovan makes clear. 
Congress does not require cost-benefit analysis when it speaks of 

establishing "feasible" standards for dealing with toxic 

178 
materials and therefore agencies may not be mandated to 

perform such analyses. This judicially sanctioned freedom from 

cost-benefit analysis might be thought to liberate agencies from 

179 
the preparation of regulatory flexibility and other analyses. 



176. The Senate discussion considered this issue: 

In other instances, particularly with regard to 
laws protecting health, safety or the rights of 
specific groups, not all of the listed flexible 
alternatives may be consistent with the stated 
objectives of the underlying statutes. 
126 Cong. Rec. S10937 (daily ed. Aug. 6, 1980)* 

177. 101 S.Ct. 2478 (1981) . 

178. In this case, the inhalation of cotton dust. See 29 
U.S.C.A. sec. 655(b)(5); 43 Fed. Reg. 27352-27354 (1978) 
(Cotton Dust Standard) . 

179. In particular Executive Order 12291 which requires 
executive agencies to determine that the potential benefits 
to society of a regulatory action outweigh its potential 
costs. See discussion in text at notes 200-204 infra . 
This requirement may or may not be followed by executive 
agencies like OSHA after American Textile Workers 
Institute . If they choose not to proceed in this fashion 

(Footnote continued) 
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But this conclusion could only be reached by resorting to an 

unfairly narrow reading of the regulatory flexibility 
requirements. The RFA never mentions the term "cost-benefit" in 
describing the kinds of alternatives it seeks to have agencies 
consider. Moreover, it does not mandate any particular form of 
analysis or resort to any given outcome. Therefore the 
regulatory flexibility analysis process should be applicable even 
to those agencies such as OSHA that are congressionally freed 
from the use of cost-benefit analysis* Indeed the fact that OSHA 

itself has recently begun to employ^concepts like tiering in its 

180 
promulgation of standards should make the RFA process a 

congenial one. 

A sensible approach to the regulatory flexibility analysis 

process is for agencies uniformly to prepare an IRFA listing all 

possible alternatives of significance and then use the comment 

period as a time in which they cafn focus on objections to 

particular alternatives from a legislative as well as feasibility 



179. (continued) 

the Court's decision would protect them; indeed one can 
read the decision as forbidding cost-benefit analysis by 
OSHA which would prevent it from complying with the 
Executive Order. In any event the Executive Order 
requirements would not extend to independent agencies, 
unless the RFA were read so to require (an interpretation 
which is not recommended here, but which 0MB may 
encourage) . See discussion at notes 197-210 infra . 

180, Regulatory Reform: Hearings Before Subcommittee on 
Administrative Practice and Procedure, Senate Committee on 
the Judiciary, 96th Cong., 1st Sess. , Pt, 3, p. 186 (1979), 
(Testimony of Eula Bingham: "For small businesses OSHA 

provides special consideration,") OSHA, Occupational 
Safety and Health Administration's Impact on Small Business 
(July 1976) . Even in the Cotton Dust Standard itself OSHA 
considered size and profitability of firms in establishing 
its permissible exposure limits. See 29 CFR sec. 
1910.1043; 43 Fed. Reg, 27350 (197^77 



264 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 
point of view. In the FRFA these qualifications can be 
articulated as reasons why a significant alternative is rejected. 
2. The Analytical Techniques Required or Encouraged by the RFA 

In preparing the IRFA and FRFA agencies are admonished to 
engage in regulatory analysis. But the term is not self 
explanatory and there are a variety of analytical techniques 
available that would meet its demands, some of which are more 
burdensome than others. Regulatory analysis can be a code word 
for regulatory paralysis and the drafters of the RFA were 

sensitive to the charge that the Act itself would add another 

181 
delaying mechanism to the administrative process. However 

Congress placed compliance oversight in an agency (the Office of 

Advocacy) whose single function is to emphasize small business 

interests in government and who can be expected to demand much of 

the regulatory analysis process. This arrangement creates 

inherent tensions that will complicate the determination of 

acceptable analytical techniques. 



181. The legislative history deals with the problem of 

administrative efficiency in two respects. The first 
involved the costs in administrative efficiency in imposing 
yet another analysis requirement upon agencies. As to this 
the Act's drafters pointed to the limitations in the RFA to 
"a significant effect upon a substantial number of small 
entities" discussed above. The Senate also noted that the 
goals of the RFA "can be met largely through attentiveness 
by rulemakers to the unique problems of smaller 
institutions." See 126 Cong. Rec. S10938 (daily ed. Aug. 
6, 1980). The point of this latter observation was that 
the Senate did not believe there was a real data collection 
or analysis problem, but only a "lack of interest" by 
agencies which the Act sought to rectify. 

The second objection based on administrative efficiency 
had to do with the disruptive and dilatory potential of 
judicial review, a topic which will be separately discussed 
at pp. 84-87 infra . See Senate Regulatory Reform Hearings, 
supra note 173, at 5 (testimony of Peter Petkas) . 
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Sections 603 and 604 do not identify the analytical 

techniques an agency should use in discussing the suggested 

regulatory alternatives. But section 607 provides an important 

guide: 

"In complying with the provisions of sections 603 
and 604 of this title, an agency may provide either 
a quantifiable or numerical description of the 
effects of a proposed rule or alternatives to the 
proposed rule, or more general descriptive 
statements if quantification is not practicable or 
reliable." 

This provision and the related legislative history discussion 

indicates that the agency is not to perform regulatory analyses 

that require extensive creation of new data or even elaborate 

reworking of existing data. Rather it appears that an agency is 

to rely on existing data, which may or may not be quantified, and 

whatever additional data it receives during the comment 

182 
process. If the main problem the RFA is seeking to overcome 

183 
is an agency "lack of interest" in small entities, then data 

collection is simply not its thrust. 

This narrow view of the agency's data collection role has 

important budgetary consequences. The agency will not usually 

need to commission studies on small entity impact by its staff or 

outside consultants. It should be able to incorporate the small 



182. The Senate section-by-section analysis stated with respect 
to section 607 that 

agencies are encouraged to make reasoned estimates 
or [sic] quantifiable and non-quantifiable effects 
of various proposals, basing such estimates upon 
experience and expertise of agency personnel and any 
other information made available to the agency by 
external sources. 
126 Cong. Rec. S10942 (daily ed. Aug. 6, 1980). 

183-^ See note 181 supra . 
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entity impact issue into related studies. This interpretation 
will surely please agencies, but it may conflict with the Office 

of Advocacy which might envision more thorough regulatory 

185 
flexibility responsibilities. Moreover 0MB has also 

circulated tentative regulatory analysis guides that must be 

considered as well. 

If the Office of Advocacy behaves as if compliance with the 

requirements of the RPA is the sole responsibility of agencies, 

it could well establish guidelines that are more onerous than 

necessary to accomplish the task at hand. The temptation is 

undoubtedly present to postulate standards for creating an 

"ideal" IRFA and suggesting that those standards should be the 

187 
norm. For example, proposing economic modeling of industries 

affected by a rule subject to the RFA could result in costly 

studies by agencies that would consume most of the decision 

188 
resources available for rulemaking generally. Standards of 



184. See note 182 supra . The question of interrelating the RFA 
process to other regulatory analysis requirements is 
discussed in the next section. 

185. The Office of Advocacy is currently in the process of 
formulating guidelines for the preparation of RFAs. 

186. 0MB, Interim Regulatory Impact Analysis Guidance (June 13, 
1981) (hereinafter "0MB Guidelines"). 

187. Bureaucratic behavior that seeks to maximize its particular 
role is understandable, but especially mischievous where it 
puts one bureaucracy in an oversight role over another. In 
this case the RFA gives the Office of Advocacy a unique 
role in supervising compliance by rulemaking agencies that 
can easily be overemphasized. 

188. It is possible that the SBA will have some data on industry 
behavior already collected that would be of use to agencies 
making industry specific evaluations through its SIC Codes. 
However agencies are also called upon to make impact 
studies of small organizations and small governmental 
jurisdictions where no data base comparable to that 
available through the SBA exists. 
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performance such as these would ultimately prove unrealistic and 

189 
counterproductive and would confirm fears that the RFA deals a 

sharp blow to administrative efficiency. What would best serve 

the interests of those supporting the RFA in the long run is an 

outline that accepts realistic limits upon agency data collection 

and organization. 

The 0MB version of a regulatory flexibility outline does not 

impose the burdensome detail of the Office of Advocacy outline; 

indeed at this stage it appears that 0MB has not yet decided 

19 
whether it intends to propose an official outline at all. To 

date the 0MB approach has simply been to provide an interim 

outline to the regulatory impact analysis required under 

Executive Order 12291 and ask agencies to suggest improvements 

and ways in which the RFA requirements might be incorporated into 

191 
the Executive Order. From this approach it appears that OMB 

will in all likelihood push the RFA process in the direction of 

the Executive Order regulatory impact analysis over which it has 

jurisdiction. It is not yet clear what difficulties, if any, 

will emerge from this approach; but one thing that should be 



189. As to "unrealistic" see note 188 supra ; as to 
"counterproductive" consider the "substantial effect on a 
significant number of small entities" loophole and estimate 
the number of agencies that will choose certification 
rather than attempt compliance with the IRFA requirements. 
See discussion in text at note 149 supra and 252 infra . 

190. OMB is still circulating a helpful but succinct outline of 
the RFA prepared by its predecessors during the closing 
days of the Carter administration. See OMB, Incorporating 
Regulatory Flexibility into the Regulatory Process: 
Interim Guidance (Dec. 1980) . 

191. Letter from James C. Miller. Ill, Administrator for 
Information and Regulatory Affairs, OMB, to agency heads, 
June 12, 1981. 
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monitored is whether agency compliance will require a thorough 
going cost-benefit analysis which does not seem to be called for 
under the RFA. This can become a problem in situations where 

agencies are not required (or perhaps even permitted) to conduct 

192 

such analyses. In effect cost-benefit analysis can but need 

not be utilized to satisfy the regulatory flexibility analysis 
called for by the RFA. 

Some agencies have prepared their own RFA regulatory 
flexibility guidelines. The FDA, for example, published a useful 

guide for its regulation writers and developers when the RFA came 

193 
into force on January 1, 1981. The guide discusses the RFA 

and related Executive Orders and outlines the various regulatory 

alternatives (like tiering, exemptions, performance standards) 

that might be of use in preparing regulatory flexibility 



192. See notes 177-178 supra . The ultimate reach of cases like 
American Textile Manufacturers Institute is not yet clear. 
The Court was not faced with the question whether OSHA may 
voluntarily engage in cost-benefit analysis. It may be, 
therefore, that OSHA as an executive agency will perform 
the cost-benefit analyses called for by Executive Order 
12291 and 0MB will be satisfied (as would the Office of 
Advocacy if an RFA analysis is incorporated therein) . But 
a subsequent suit would in all likelihood call attention to 
the Court's language in American Textile that Congress had 
already balanced the costs and benefits in passing the Act 
and did not expect the agency to do so again. See 101 
S.Ct. at 2496-97. In this case the Executive Order's 
requirements could hot be imposed and the only regulatory 
analysis that could operate would be that provided for 
under the RFA. The Administrator of OSHA, Thorne G. 
Anchter, has already indicated that his agency will drop 
plans to apply cost-benefit analysis. See N.Y. Times, 
"Safety Agency to Forego 'Cost-Benefit Analysis'", July 13, 
1981, at A 11. He did not mention regulatory flexibility 
analysis. 

193. FDA, Flexible Regulatory Alternatives: A Guide for FDA 
Managers, Regulation Writers and Developers (Jan. 1931) . 
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194 
analyses. The FDA guide does not discuss a format for the 

preparation of an IRFA or FRFA, but it does recommend a procedure 

for an advance notice of proposed rulemaking that will allow the 

early collection of information about a proposed rule including 

195 
how it will affect small business. 

At this stage an agency can experiment with the preparation 
of IRFA^s and still be within the broad outlines of the Act, It 
may be that guidelines proposed by the Office of Advocacy or 0MB 
will ultimately limit agency experimentation, but there is little 
evidence that Congress intended the IRFA to become an analytical 
straightjacketo Section 603 is a clearly expressed provision and 
it should not pose compliance difficulties for agencies who have 
personnel with the appropriate analytical skills. Discussion of 
the significant alternatives will require some care and creative 
analysis but there are no unfamiliar concepts to wrestle with. 
Experience with the process, coupled with a good faith effort to 
comply, should allow agencies to create satisfactory, if not 
ideal, regulatory flexibility analyses. 
3o Relating the RFA to Executive Order 12291 and the Paperwork 

Reduction Act 

Section 605(a) emphasizes the avoidance of duplicative or 

unnecessary analyses: 

"Any Federal agency may perform the analyses 
required by sections 602, 603, and 604 of this 
title in conjunction with or as a part of any other 
agenda or analysis required by any other law if 
such other analysis satisfies the provisions of 
such sections." 



194. Id. at 3-7. 
'l95. Id. at 8. 
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Section 605(c) complements this approach by allowing related 
rules to be aggregated for purposes of analysis: "In order to 
avoid duplicative action, an agency may consider a series of 
closely related rules as one rule for the purposes of sections 
602, 603, 604 and 610 of this title." The obvious intent of 
these provisions is to minimize the extent to which the RFA 
frustrates administrative efficiency* 

Since regulatory analysis has become a watchword for the 
1980s there are several opportunities for integrating regulatory 
flexibility requirements into existing efforts. In the first 
place many agencies focus on regulatory alternatives in 
rulemaking as a common sense proposition. Achieving the proper 
fit between regulation and regulatee (the RFA principle) is not a 
new idea. In other situations, agencies are specifically 
encouraged by Congress to undertake analyses that would 

presumably satisfy the IRFA requirements so long as the focus was 

19 6 
placed upon the effect of the rule on small entities. Often 

the collection and organization of existing data may be adequate 

and all that need be done is to reorganize that data to reflect 

concern for small entities and identify alternatives in the FRFA. 

In addition to relating the RFA to organic analysis 

requirements, agencies can anticipate regular interaction with 



196. In FTC rulemaking, for example, the Commission is required 
to publish an advance notice of rulemaking that discusses 
"possible regulatory alternatives." 15 U.S.C.A. sec. 
57(a)(2) (Supp. 1980). When a rule is promulgated, the 
Commission's statement of basis and purpose must contain "a 
statement as to the economic effect of the rule, taking 
into account the effect on small business and consumers." 
15 U.S.C.A. sec. 57(a) {d){l) (Supp. 1980). 
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the requirements imposed by Executive Order 12291 and the 

Paperwork Reduction Act. 

(a) The RFA and Executive Order 12291 

Executive Order 12291, issued by President Reagan on 

February 18, 1981, is designed to minimize duplication and 

197 
conflict and ensure well-reasoned regulations. It operates 

much like the RFA by requiring a regulatory impact analysis which 

lists regulatory alternatives, but it departs from the RFA in 

198 
that it applies only to "major rules" issued by executive 

199 200 

agencies and it emphasizes cost benefit analysis. The 

Executive Order is ultimately more emphatic than the RFA since it 

tells agencies not to promulgate rules unless the potential 

benefits to society outweigh the potential costs, whereas the RFA 

permits any regulatory outcome so long as the alternatives 

rejected are well reasoned. 

Frequently regulatory impact analysis and regulatory flexi- 

201 
bility analysis will both be applicable to a proposed rule. 



197. 46 Fed. Reg. 13193 (1981). 

198. Major rules are defined as those which are likely to result 
in "[a]n annual effect on the economy of $100 million or 
more...." Id. sec. 1(b). In addition the Director of 0MB 
is granted the authority to prescribe further criteria for 
defining a major rule, i6, sec. 3(b), and may actually 
designate a rule as major. 16, sec. 6(a)(1). 

199. See id . sec. 1(d) defining "agency" pursuant to 44 U.S.C. 
sec. 3502[1]. 

200. Id. sec. 2. 

201. It should be noted that the definition of "rule" under 
Executive Order 12291 is broader than under the RFA. Under 
the Order the definition of rule is not tied directly to 
the APA and it includes interpretative rules which are 
excluded by the RFA definition. Id. sec. 1(a). See 
discussion in text at notes 137-38 supra . Also the Order 
directs that a final regulatory impact analysis be prepared 
for those rules which are not emergency rules and for which 

(Footnote continued) 
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The Order and the RFA contemplate such occasions and urge that 

202 
the analyses be combined. In both cases a two stage analysis 

203 
process is contemplated. In terms of appropriate analytical 

techniques, it would seem that the cost benefit analysis approach 

of the Order would suffice for the regulatory flexibility process 

under the Act unless that approach was forbidden by organic 

legislation. 

Complications arise when an agency must submit its 

preliminary or initial analyses for review. Under the RFA, all 



201. (continued) 

no notice of rulemaking has been published. Id, sec. 
3(c) (1). In such circumstances no FRFA would be required 
since that process only attaches to published notice rules. 

202. See id . sec. 3(a); 5 U.S.C.A. sec. 605 (Supp. 1980). 

203. Called a preliminary and final regulatory impact analysis 
under the Order and an IRFA and FEIFA under the Act. 

204. See discussion at notes 172-176 supra . The Order specifies 
that each preliminary and final analysis contain the 
following information: 

(1) A description of the potential benefits of 
the rule, including any beneficial effects that 
cannot be quantified in monetary terms, and the 
identification of those likely to receive the 
benefits; 

(2) A description of the potential costs of the 
rule, including any adverse effects that cannot be 
quantified in monetary terms, and the identification 
of those likely to bear the costs; 

(3) A determination of the potential net benefits 
of the rule, including an evaluation of effects that 
cannot be quantified in monetary terms; 

(4) A description of alternative approaches that 
could substantially achieve the same regulatory goal 
at lower cost, together with an analysis of this 
potential benefit and costs and a brief explanation 
of the legal reasons why such alternatives, if 
proposed, could not be adopted; and 

(5) Unless covered by the description required 
under paragraph (4) of this subsection, an 
explanation of any legal reasons why the rule cannot 
be based on the requirements set forth in Section 2 
of this Order. 

Exec. Order No. 12291 sec. 3(d) (1-5), 46 Fed. Reg. 13194 
(1981) . 



REGULATORY FLEXIBILITY ACT 273 

IRFAs must be transmitted to the Office of Advocacy, but that 

205 
Office is given no direct role in the rulemaking process. 

Under the Order, the preliminary and final regulatory impact 

analyses must be submitted to the Director of 0MB for review. 

The agency is then required to consult with the Director and to 

refrain from publishing its notice or promulgating its final 

207 
rule, as the case may be, during the consultation process. 

The Order stops short of forbidding publication or promulgation 

if the consultation process is unsuccessful, but it obviously 

contemplates a much more direct coordination role for 0MB than 

does the RFA for the Office of Advocacy. Assuming a rule is 

subject to both analyses, there is no apparent way to avoid the 

0MB consultation process for RFA rules unless organic legislation 

declares to the contrary (either directly or by establishing rule 

208 

promulgation time limits) . 

The Executive Order process is clearly the dominant one for 
rules that are subject to both regulatory analysis and regulatory 
flexibility requirements. The RFA process will operate freely 
only in those rulemaking circumstances where the Executive Order 



205. 5 U.S.C.A. sec. 603 (Supp. 1980) . The FRFA need not even 
be submitted to the Office of Advocacy. See id . sec. 604. 

206. To allow the Director to conduct this review an agency must 
submit the preliminary analysis 60 days before the notice 
of proposed rulemaking is published and the final analysis 
30 days before the final rule is promulgated. Exec. Order 
No. 12291 sec. 3(c), 46 Fed. Reg. 13194-13195 (1981). Even 
if the rule is not a "major" one, each rule must be 
submitted to the Director at least 10 days before 
publication and promulgation, respectively. Id. sec. 

3(c) (3). 

207. Id. sec. 3(f) (1) , (2) . 

208. The Order states that it does not apply where its deadlines 
would conflict with deadlines imposed by statute or 
judicial order. 2^. sec. 8(2). 
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does not apply. This includes all independent agency rulemaking 
and any executive order rulemaking that involves rules with less 

than a $100 million impact upon the economy. Needless to say, a 

209 

large number of rules will fall into these categories. From 

the Office of Advocacy's point of view, it may be well advised to 
consolidate its oversight resources over those rules and leave 
the others to 0MB to review under the Executive Order, unless 

there are strong pro-small business reasons for joining in the 

^«« • 210 

0MB review process. 

(b) The RFA and the Paperwork Reduction Act 

The Paperwork Reduction Act of 1980 establishes standards 

for the review and reduction of reporting and paperwork 

requirements. The Act was specifically designed with small 

212 
business in mind. The Act gives 0MB, through a newly created 

Office of Information and Regulatory Affairs (OIRA) , oversight 

responsibility over independent and Executive agency information 



?09. Independent agencies such as the SEC, FTC, CPSC and ICC 
issue many regulations that concern small business. The 
$100 million threshold for Executive Order regulations 
overlooks regulations by Executive agencies that probably 
number in the thousands. 

210. One could foresee a willingness on the part of 0MB for the 
Office of Advocacy to take the lead on regulations that 
exceed $100 million if they have a significant impact on 
small business and if 0MB and the Office of Advocacy have a 
good working relationship. 

211. 44 U.S.C.A. sees. 3501-3520 (Supp. 1980). 

212. The first purpose of the Act is "to minimize the Federal 
Paperwork burden for individuals, small businesses . State 
and local governments, and other persons...." 44 U.S.C.A. 
sec. 3501(1) (Supp. 1980) (emphasis added). See also White 
House Conference, note 19 supra, at 29, which called for 
the elimination of onerous reporting requirements. 
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policies and mandates a 25 percent reduction in federal paperwork 

by October 1983.^^^ 

With regard to rulemaking, the Act imposes several duties 
upon agencies and 0MB. At the time the notice is published 

agencies must forward to the OIRA copies of all proposed rules 

214 
that contain a collection of information requirement. Within 

60 days after the receipt of these rules the OIRA may file public 

comments on the collection requirement and the agency must 

respond to those comments in its final rule. 0MB (through OIRA) 

may disapprove any collection of information it deems to be 

unreasonable if it so determines within 60 days of the 

215 

publication of the final rule. 

This control of agency rulemaking under the Paperwork 
Reduction Act gives 0MB another role to play in rulemaking 
proceedings that could also be subject to RFA requirements. Thus 
the Office of Advocacy may have to relate its regulatory 

flexibility function to 0MB on two fronts, the Executive Order 

216 
and Paperwork Reduction. There is no reason why the Office of 

Advocacy cannot work with 0MB on paperwork as it must on 

regulatory analysis. Undoubtedly there will be circumstances 

where the Office of Advocacy will be recommending alternatives to 

information collection regulations that exempt small entities or 

reduce the collection burden they would otherwise bear. In these 



213. See 44 U.S.C.A. sees. 3504, 3505 (Supp. 1981). 

214. Id. at sec. 3504 (h) (1) - (5) . 

215. Independent agencies may overrule OMB disapproval of their 
information collection requests by a majority vote of their 
members. I^. at sec. 3507(c). 

216. Since the Paperwork Reduction Act reaches independent 
agencies it could conceivably have a greater overlap with 
the RFA than the Executive Order. 
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circumstances, the Office could find an ally in 0MB and the 
Paperwork Reduction Act. However there will be an inevitable 
shift of agency attention away from the RFA under these 

circumstances, since 0MB has a stronger influence on agency 

217 
behavior generally. 

One important purpose of the Paperwork Reduction Act is to 

serve as a collector of information about reporting requirements 

218 
through the Federal Information Locater System. This system 

is to be maintained by OIRA. Its purpose is to collect and index 

agency data collection requests in order to facilitate the 

cooperative exchange of data among agencies and the reduction of 

219 

requests for new data. This capability should be of use to 

the Office of Advocacy in its monitoring of agency rulemaking 

since one of the purposes of IRFA is to identify duplicative 

220 

federal rules and reporting requirements. One can easily 

foresee useful information being collected by OIRA that will 
assist both the Office of Advocacy and the agencies themselves in 
complying with the RFA requirements. 

All of this sounds acceptable "on paper" but there is great 
potential for delay and confusion on practice. The agencies now 



217. In addition, under the Paperwork Reduction Act, 0MB reports 
to Congress about agencies who violate any provisions of 
the Act. Id. 3514(7). This, reporting function is similar 
to the Office of Advocacy annual report to the President 
and Congress under the RFA. 

218. See id . sec. 3511. 

219. Before seeking information agencies must check with 0MB to 
determine if the data, or substantially similar data, 
already exist in the system. See id . sees. 3508-3510. 

220. See 5 U.S.C.A. sec. 603 (b) (4) - (5) (Supp. 1980). 
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find themselves with three new directives to consider before 

221 
noticing rules for comment. This will slow up the rulemaking 

process considerably, which is perhaps one of the unarticulated 

222 
purposes of regulatory analysis, and require agencies to 

develop special expertise in juggling the various demands now 

placed upon the rulemaking process. 



E, Reviewing Existing Rules and Establishing Agendas 

The RFA imposes two further responsibilities upon agencies 
who promulgate rules. Under section 602 an agency must establish 
regulatory agendas and under section 610 it must publish and 
implement a plan for reviewing existing rules for their impact 
upon small entities. The regulatory flexibility agenda is to be 

published in the Federal Register on a semiannual basis {during 

223 
the months of October and April) . The rules covered are those 

likely to have a significant economic impact upon a substantial 

number of small entities; each rule must be summarized and given 

224 
a timetable for completing action upon it. The agenda is to 



221 o The Appendix contains a chart showing how the requirements 
of the RFA, the Executive Order and the Papei vork Reduction 
Act interact, 

222. On the advisability of "slowing the regulatory process to a 
crawl" as a means of achieving deregulation, consult Eads, 
note 50 supra , at 26o 

223. The Act does not specify any particular dates within these 
months because of the need to coordinate publication 
submission dates with the Office of the Federal Register. 
See 0MB, Incorporating Regulatory Flexibility Into the 
Regulatory Process: Interim Guidance p. 7-8 (Dec. 1980) . 

224. This timetable only applies to those rules that have been 
subject to a notice of proposed rulemaking. The 
legislative history makes clear that the agenda would not 
force agencies to announce rulemaking proceedings that are 
still in the planning stage. See 126 Cong. Rec. S10941 
(daily ed. Aug. 6, 1980) „ 
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be transmitted to the Office of Advocacy for comment and brought 
to the attention of small entities or their representatives. The 

purpose of the agenda is to provide small entities with another 

225 
kind of early warning system; it does not bind an agency to 

226 
make future determinations in accordance with its terms. 

Executive Order 12291 also requires the publication of a 

regulatory agenda and explicitly states that it may be 

227 
incorporated into the RFA section 602 agenda. The substantive 

requirements of this agenda are phrased in substantially similar 

language, except that they are directed at major rules rather 

228 
than significant economic impact rules. The obvious interest 

of the Order is to mesh its requirements as much as possible with 

those of the RFA so as to avoid duplication. The Order does, 

however, add the requirement that existing regulations be 

reviewed in this agenda, a subject that the RFA treats 

229 
separately. 

The RFA plan for reviewing existing rules is a basic part of 

its goal of reducing the burden of regulation upon small 

entities. It works on the sensible assumption that much 

burdensome regulation is already in effect and it seeks to have 

agencies systematically review such regulations by an established 

schedule. The plan is to be published within 180 days after the 



225. Id. 

226. See 5 U.S.C.A. sec. 602(d) (Supp. 1980). 

227. Exec. Order No. 12291 sec. 5(a), 43 Fed. Reg. 13195 (1981). 

228. The phraseology is so similar as to suggest the drafters of 
the Order borrowed it from the RFA. 

229. Id. sec. 5(a) (3) . 
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effective date of the Act or by July 1, 1981 and it is to provide 

230 
for a ten year period of review. 

It is fair to say that it imposes an enormous administrative 

burden upon the responsible agency. It asks an agency to review 

all of its rules at the outset to determine if they have a 

significant economic impact upon a substantial number of small 

entities (which is itself a complex determination) and then as to 

each such rule it asks the following: 

"(1) the continued need for the rule; 

"(2) the nature of complaints or comments received 

concerning the rule from the public; 
"(3) the complexity of the rule; 
"(4) the extent to which the rule overlaps^ 

duplicates or conflicts with other Federal 

rules, andj. to the extent feasible, with State 

and local governmental rules; and 
"(5) the length of time since the rule has been 

evaluated or the degree to which technology, 

economic conditions, or other factors have-^. 

changed in the area affected by the rule." 

Those factors are similar to those listed in an earlier 

232 
Executive Order issued by President Carter and are thus 

described in the legislative history as being non-burdensome 

because of their familiarity. But even the uninformed 

observer can recognize that this process of review will take a 

great deal of agency effort to complete. Indeed, however, one 

feels about the value of such a review in the abstract, one has 

to wonder whether its real purpose is to keep an agency from 

234 
doing anything but reviewing rules. 



230 o This period can be expanded annually, upon notice, for an 
additional five years. 

231, 5 U.SoC.A. sec. 610 (b) (1) - (5) (Supp. 1980). 

232, Exec. Order No. 12044, 43 Fed. Reg. 12661 (Mar. 23, 1978). 

233, 126 Cong. Rec. S10942 (daily ed. Aug. 6, 1980). 

234, Consider only the requirement that a rule be reviewed to 
determine conflict or overlap with Federal, state and local 

(Footnote continued) 
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Despite this careful list of factors the Act is silent in 
one important respect: it in no way aids an agency in setting 
priorities for reviewing rules within the plants ten (or fifteen) 
year life. Given the burden imposed upon an agency to conduct 
the review in the first place, which will carry with it an 
inevitable tendency to push back deadlines, it is important to 
establish some method whereby the most burdensome rules (from a 
small entity perspective) will be considered first. A single 
rule with a heavy burden on small entities should he more in need 
of review than many rules with relatively light (though still 
technically "significant") burdens. 

One approach to establishing priorities may be to utilize 

235 
the factors themselves as a prioritizing device. For example, 

the complaints received about a rule may be as good a single 

measure as any other. Agencies should be aware of the number of 

complaints, at least in a general way, but they can refine that 

data by analyzing the type of complaint and the characteristics 

of the complainer so as to develop an index of regulatory burden 

for each of its existing rules. An agency which proceeds in this 

fashion may be operating more efficiently from an RFA standpoint 

even if it reviews far fewer existing regulations than its 

counterparts. 



234. (continued) 

rules. There is little existing guidance on present 
conflicts at the federal level (indeed the CFR still lacks 
a comprehensive index) and none with regard to state and 
local rules which are not, in many cases, even published. 

235. Executive Order 12044 also adds some useful criteria for 
review such as burdens imposed by the rule and the need for 
clarifying language. See 43 Fed. Reg. at 12663. 
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F. The Role of Judicial Review 

The RFA contains an extremely qualified and ambiguous 

provision for judicial review; yet, as a realistic matter, much 

of the Act's enforcement potential hangs on the interpretation of 

this provision. Section 611 provides; 

"(a) Except as otherwise provided in subsection 
(b) , any determination by an agency concerning the 
applicability of any of the provisions of this 
chapter to any action of the agency shall not be 
subject to judicial review. 

"(b) Any regulatory flexibility analysis prepared 
under sections 603 and 604 of this title and the 
compliance or noncompliance of the agency with the 
provisions of this chapter shall not be subject to 
judicial review. When an action for judicial 
review of a rule is instituted, any regulatory 
flexibility analysis for such rule shall constitute 
part of the whole record of agency action in 
connection with the review. 

" (c) Nothing in this section bars judicial review 
of any other impact statement or similar analysis 
required by any other law if judicial review of 
such statement or analysis is otherwise provided by 
law." 

Taken at face value, this provision reads more like a statement 

of non-reviewability than reviewability, but it does anticipate 

some judicial awareness of the RFA process by including the IRFA 

and PRFA as part of the whole record on review. To comprehend 

the legislative purpose of this provision it should be broken 

down into those parts that are self-evident and those 

(principally the whole record requirement) that can be best 

understood after an examination of the relevant legislative 

history. 

Section 611(a) is a clear non-reviewability provision for 

any activity under the RFA other than that required by the 

regulatory flexibility process of Sections 603 and 604. Thus an 
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agency decision to certify a rule as not having a significant 
economic impact upon a substantial number of small entities under 
section 605(b), any activities under sections 602 and 610 
relating to the regulatory agenda or periodic review of existing 

O "3 g 

rules, or any procedural decisions under sections 608 and 609 

are beyond judicial scrutiny. This is the clear import of 

237 
section 611(a) and the relevant legislative reports. In 

effect Congress traded off the compliance value of judicial 

oversight for the administrative efficiency value of 

238 
uninterrupted decisionmaking. Congress was willing to risk 



236. In emergency circumstances, section 608 provides for waiver 
of an IRFA and for delay of an FRFA for up to 180 days. A 
rule lapses if the FRFA is not completed by then, but 
judicial enforcement of this "lapse" is apparently barred 
by section 611(a). Section 609 establishes procedures for 
gathering comments from small entities. 

237. The Senate section-by-section analysis of S,299 states with 
respect to section 611(a): 

Section 611(a) provides that there is no judicial 
review of any determination by an agency regarding 
the applicability of any provision of this 
subchapter except as provided in Section 611(b), 
This means, for example, that the decision by an 
agency with respect to what proposed rules would 
have a significant economic impact on a substantial 
number of small entities pursuant to Section 605(b) 
shall not be subject to judicial review. Thus, the 
decision regarding when the agency shall conduct a 
regulatory flexibility analysis remains in the sole 
discretion of the agency. Also not subject to 
judicial review are agency determinations regarding 
the agenda (section 602) , the procedures for 
gathering comments (section 609) , the periodic 
review of rules (section 610) and any other 
administrative determinations under this act. 
126 Cong. Rec. S10942-3 (daily ed. Aug. 6, 1980). 

238. In the Senate discussions the judicial review (or 
non-review) provision is addressed as a solution to the 
perceived problem of "increased litigation" and "undue 
delay," See id , at S10937. 
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frustration of the Act's purposes through unexamined use of the 

certification process rather than embroil rulemaking in the 

2 39 
potential sideshow of collateral judicial review. 

Section 611(c) is also a clear provision. It simply states 

the obvious by declaring that nothing said about judicial review 

in the RFA is intended to affect review of any impact statement 

mandated by other law. This proyision is not discussed in any 

detail in the legislative reports, but Congress apparently had in 

mind the possibility that combining regulatory flexibility 

analyses with other analyses (like for example, the regulatory 

impact analysis required by Executive Order 12291) might 

unintentionally lead to a change in the judicial review 

240 
standards- Since the subsection is only a cautionary one, 

however, it has no real bearing on the question of the role of 



239. In one respect the certification process does hint at some 
judicial oversight. If a certification is improperly made 
(according to the Office of Advocacy) and a rule later 
promulgated, there is an argument that the rule will lapse 
under section 608(b) in 180 days for failure to supply an 
FRFA. The question will be, however, who can raise this 
later "lapse" and in what forum. Judicial review seems 
inappropriate because of section 611(a). Perhaps the most 
that can be said is that Congress did not envision judicial 
review as the method whereby improper certifications (or 
improper emergency determinations for that matter, see note 
236 supra ) are to be policed. The policing mechanism is in 
effect the Office of Advocacy's annual reports to the 
President and Congress. 

240. The Carter Administration Executive Order 12044, 43 Fed. 
Reg. 12661 (1978), contained an explicit non-reviewability 
provision of its regulatory analyses. The Reagan 
Administration Executive Order 12291, 46 Fed. Reg. 13193 
(1981) , contains a judicial review provision of its 
regulatory impact analyses that is equally ambiguous as 
that in section 611(b). 

This Order is intended only to improve the 
(Footnote continued) 
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judicial review under the RFA. The subsection that raises that 
question is section 611(b). 
1. Legislative Background 

Section 611 emerged late in the legislative process. Senate 
bill 299 contained no specific judicial review provision when it 

was introduced into the Senate in the 96th Congress and reported 

241 
out of the Judiciary Committee on May 5, 1930, That version 

had grafted the substantive provisions of the RFA on to Title 5 

of the APA, primarily section 553. As a result of failing to 

mention judicial review at this point, the Senate recognized that 

the judicial review provisions of the APA would apply to review 

under the RFA amendments: "The bill does nothing to alter the 

right of review of agency action as outlined in 5 U.S.C. sec. 

242 

702." When the bill went to the Senate floor for passage, 

however, it was recodified as a separate section of the APA, and 
it acquired section 611. 

The Senate believed it was achieving a balance between the 



240. (continued) 

internal management of the Federal government, and 
is not intended to create any right or benefit, 
substantive or procedural, enforceable at law by a 
party against the United States, its agencies, its 
officers or any person. The determinations made by 
agencies under Section 4 of this Order, and any 
Regulatory Impact Analyses for any rule, shall be 
made part of the whole record of agency action in 
connection with the rule. 
Id . sec. 9. 

Since this provision has a similarity to section 611, it 
could well be judicially interpreted in the same manner. 

241. S.299, 96th Cong., 2d Sess. (1980) (as amended July 30, 
1980) . 

242. S. Rep. No. 96-878, 96th Cong., 2d Sess. 9 (1980) (to 
accompany S.299). 
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non-reviewability provisions of related legislation and the 

full reviewability of APA judicial review by adding section 611: 

"[T]he bill strikes a balance between two central 
aims with regard to the role of the courts. The 
first is to ensure that an agency^s compliance with 
the objectives of this bill be subject to 
meaningful, yet responsibly defined, judicial 
oversight, A flat prohibition of any such 
oversight might give the erroneous impression that 
regulatory flexibility provisions may be ignored 
with impunity. . . ,. 

"On the other hand, the bill avoids the 
substantial disruption of agency rulemaking 
inherent in allowing separate judicial review of 
the regulatory»f lexibility analysis 
itself. . o .""^^^ 

This balance was partially the result of the Senate's belief that 

to try and prevent a reviewing court from examining the 

245 
regulatory flexibility analysis would be "unrealistic." 

Therefore to permit a court to consider the FRFA as part of the 

whole record, yet not to allow it to be the separate subject of 

judicial review seemed to be a satisfactory compromise. There 

remains an ambiguity in this approach however. The idea of 

forbidding "separate" judicial review expressed above could be 

read to mean either forbidding interlocutory review (which the 



243. See S.262 and S.755, 96th Cong., 1st Sess. sees. 607 and 
603 respectively (1980) (the Senate and Carter 
Administration omnibus regulatory reform bills) . 

244. 126 Cong. Rec. S10939 (daily ed. Aug. 6, 1980), 

245. Id. The Senate may have been mindful of the earlier 
testimony of the late Judge Harold Leventhal (in connection 
with S.262 and S.755) on the court^s role in considering 
"non-reviewable" analyses, as well as the economic impact 
assessment provision of section 317 of the Clean Air Act 
Amendments to which he referred. Judge Leventhal took the 
position that the reviewing court will consider any 
documents or analyses in the record which help it determine 
whether the rule itself is a valid exercise of 
administrative power. See Regulatory Reform: Hearings 
Before the Senate Committee on the Judiciary, 96th Cong. 
1st Sess., Pt. 1, p. 6-23 (1979). 
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RFA clearly does) or also forbidding "separate" review of the 

FRFA as part of the evaluation of the final rule. This 

distinction requires further elaboration, 

2. Problems of Interpretation 

There is a continuing difficulty with the FRFA as it appears 
to the court on review. In one sense the FRFA is there for the 
court to read but not to evaluate. This is a difficult 
distinction for any reviewing tribunal to maintain. Suppose the 
FRFA is so poorly done as to be worthless, or manifestly in bad 

faith r would this make the FRFA and/or the resulting rule 

246 
arbitrary and capricious? If the court is not reviewing the 

FRFA, its weakness should not be an independent basis for 

overturning it or the rule to which it relates. This means that 

the FRFA will be of assis,tance to the court in determining the 

substantive meaning of the rule, but it should not of itself lead 

247 
to an overturning of the rule. 



246. In an exchange with Judge Leventhal during the hearings, 
Senator Culver asked the following question: "If an 
agency, for example, stated that it relied on an impact 
analysis and the analysis was, in the judgment of the 
court, viewed to be arbitrary or capricious, could the rule 
itself then not be considered to be arbitrary and 
capricious?" The Judge replied negatively, as follows: "I 
think that the function of the regulatory analysis in that 
case would only be to indicate what the agency meant in its 
rule and what the agency was doing in its rule." ^. at 
14. 

247. This seems to be the view expressed by Judge Leventhal 
above. Id. On the other hand, a sloppy or manifestly 
inadequate FRFA could indicate to the court that the rule 
itself has not been adequately prepared. Judge McGowan has 
suggested that the presence of a regulatory analysis in the 
record may affect the courfs judgment as to the ruler's 
validity, either positively or negatively depending upon 
the quality of the analysis. See C. McGowan, Address to 
the AALS, San Antonio, Texas, Jan. 4, 1981, at 14. 
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On the other hand, the legislative history indicates that 
failure to complete an FRFA, preparing it in bad faith, or doing 

so inadequately "would be grounds for finding the rule 

248 
unreasonable under established case law." This interpretation 



248p The Senate section-by-section analysis reads as follows: 
...For example, in the unlikely event that following 
an agency head's decision not to certify that a 
particular rule will have no significant economic 
impact on a substantial number of small entities 
(pursuant to Section 605(b)), the agency then 
completely ignores the resulting requirement to 
perform regulatory flexibility analyses, an injured 
party would have grounds to argue that this fact is 
evidence of the unreasonableness of the rule. 
Similarly if it can be demonstrated that a 
regulatory flexibility analysis has not been 
prepared in good faith and the agency therefore is 
unable to provide substantive grounds supporting the 
final rule in the statement of basis and purpose, 
the court would have grounds to invalidate the rule. 
In addition, if an agency completely fails to 
respond to a clearly available significant 
alternative to the rule less burdensome on small 
entities and raised in public comments, then this 
failure would be grounds for finding the rule 
unreasonable under established case law. See 
Portland Cement v. Ruckelshaus , 486 F.2d 375 (D.C. 
Cir. 1973), cert, denied . 417 U.S. 921 (1978); and 
Automotive Parts and Accessories v. Boyd , 407 F.2d 
330, 338 (D.C. Cir. 1968); see also Kennecott Copper 
Corp. V. EPA , 462 F.2d 846, 849-50 (D.C. Cir. 1972). 

126 Cong. Rec. S10939 (daily ed, Aug. 6, 1980). 

In the House the following exchange on judicial review 

under S.299 took place: 

MR. BROOMFIELD. But what if the agency fails to do 
this analysis, or if the analysis is inadequate, 
sloppy or incomplete? 

MR. MCDADE 

Let me say unequivocally as a member of the 
committee that wrote this bill, that in that 
instance, upon review of the final regulation, it is 
the intent of our committee that the court should 
strike down the regulation. 
126 Cong. Rec. H8463 (daily ed. Sept. 8, 1980). It should 
be remembered that Mr. McDade was a member of the committee 
that drafted H.R.4660, not S.299. 
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clashes with the idea that the regulatory analysis is only to be 
used as a supplement to the record, not as the subject of review 
itself. It also puts the court in a conceptual bind; how is it 
to know when an FRFA is performed inadequately or even in bad 
faith. The standards for judging regulatory flexibility analyses 
or any other kind of regulatory analysis are hardly well known 
and the process itself is so experimental as not to have any 
established performance norms. 

It is not difficult to conceive of a situation where the 
FRFA is poorly done (or even non-existent) , but the rule itself 
was carefully prepared. Perhaps an agency simply did not regard 
its small entity problems as a serious concecn of the rule but 
rather than certifying out of the RFA decided to submit a pro 
forma FRFA. In such a case, the court would not look to the FRFA 
for guidance, but it would have enough in the record otherwise to 
evaluate the basis for the rule. Unless the organic legislation 
under which the rule was promulgated declares a particular 
concern for small entities that only the FRFA can satisfy, there 
would be no necessary reason why poor FRFA performance would 
compel poor rulemaking performance generally. But one must 
recognize that the legislative history raises the possibility 

that section 611(b) can serve as an independent ground for 

249 

reviewing the adequacy of the FRFA. 



249. The Senate analysis cited lists three judicial review cases 
that appear to have little to do with the question of 
reviewability. They involve the general question whether 
the court may examine the record of informal rulemaking as 
part of its judicial review function. They do not involve 
the RFA issue whether that record should make the FRFA 
judicially cognizable. 
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There is no decisive way to resolve this ambiguity in the 
role of judicial review. The courts will face arguments from 
those who seek to overturn a rule because of a failure to provide 
an adequate FRFA and poor performance on the FRFA will 
undoubtedly color the court's view of the agency's performance on 
the underlying rule. From the perspective of those who support 
the RFA, the more judicial review that is available the better 
the chance of agency compliance with the Act's goals and 
purposes. 

The resolution of the reviewability issue will turn on the 
interpretation of section 611(b) in light of its legislative 
history. Since some ambiguity persists on that score the courts 
will be thrown back to several basic questions about the 
structure of the act. If Congress intended the FRFA itself to be 
subjected to adequacy analysis on review, why did it not simply 
leave the APA judicial review provisions as part of the RFA. 
Certainly the problem of interlocutory review could have been 
cured short of abandoning the APA judicial review scheme. 
Finally it must be remembered that even if an FRFA is 
non-existent, the court must still find the underlying agency 
rationale inadequate to decide that the rule is unreasonable. 
That determination remains the same with or without the RFA, 
unless it can be said that concern for small entities is part of 
the specific agency mandate that governs the substance of the 
rule itself. 
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G. The Role of the Office of Advocacy 

The Act is designed so as to make its ultimate success or 
failure rest on the shoulders of the Chief Counsel for Advocacy. 
Section 612 requires the Chief Counsel to monitor agency 
compliance with the Act and to submit compliance reports at least 
annually to the President and the Congress. This section also 
grants the Chief Counsel the right to intervene in any rulemaking 
review proceeding to present his views on the effect of the rule 
on small entities. The RFA also requires agencies to report many 
of their activities to the Chief Counsel. Since the Act does not 
rely upon judicial enforcement by private parties, the Chief 
Counsel becomes in effect the sole policeman. It is a complex 
role with many pitfalls, most of which can be avoided if the 
person who serves in that role has the requisite political 
instincts. 
1. The Chief Counsel's Monitoring Role 

Under the RFA the Chief Counsel receives regulatory 
flexibility agendas (section 602) , initial regulatory flexibility 
analyses (section 603) , and certifications declaring the 
inapplicability of the Act (section 605(b)). As the designated 
depository, the Office of Advocacy will be inundated with these 
reports, which it must monitor in some effective way to make the 
Act work. Neither the agendas, the IRFA^s, nor the 
certifications are subject to judicial review so the only 
compliance incentives are those provided by the Chief Counsel. 

The Office of Advocacy is not a familiar word in the agency 
lexicon. Thus the first step is to gain the attention of the 
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affected agencies and then to turn that awareness into a credible 
force for compliance. This is truly a political matter than can 
only be realized by an effective Chief Counsel and a dedicated 
staff. The Chief Counsel is not without persuasive tools in this 
process. Annual (or more frequent) reports to the President and 
Congress on those agencies who cooperate and do not can be 
influential "winners and sinners" lists when it comes to 
reappointments and budget hearings, A willingness to intervene 
in rulemaking appeals from recalcitrant agencies should also give 
the courts an awareness of particular problem areas. In other 
words, the Chief Counsel has several techniques for gaining the 
attention of agencies for the purposes of urging (or negotiating) 
a favorable compliance posture. 
2. The Personnel Needs of the Office of Advocacy 

The most difficult problem for the Chief Counsel will be 
obtaining the staffing necessary to undertake the monitoring 
process. When Congress passed the RFA, estimates were made that 

about 500 rules a year would require regulatory flexibility 

250 
analysis. That estimate appears to seriously understate the 

actual workload. Even with the restraints on rulemaking imposed 

251 
by the incoming administration, in the first six months of the 

RFA's existence (January 1, 1981 to July 31, 1981) about 1000 

rules have been noted by the Office of Advocacy. Of this group 

about 20 IRFAs have been received by the Office along with about 



250, 126 Cong. Rec. H8469 (daily ed. Sept. 8, 1980). 

251- President Reagan froze the issuance of new regulations by 

executive agencies for the first three months of his term. 

Presidential Memorandum of January 29, 1981, 46 Fed. Reg. 

11227 (1981). 
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800 certifications. The imbalance between certifications and 
IRFAs is a matter of special concern and it emphasizes the fact 
that the certification process is a critical juncture in the RFA 
scheme. As a practical matter. Office of Advocacy monitoring 
must concentrate upon certifications as much as it does upon 
IRFAs. This realization translates into a significantly greater 
workload for the office. 

At present the Office has about 25 attorneys assigned to it 

252 

by virtue of the act establishing the Office in 1976. The 

Office also has about 6 to 8 trained economists on its staff. 
This level of professional staffing has not been increased by the 
RFA and given the general cutback in federal manpower it is 
unlikely that additional support will be forthcoming. Under 
these circumstances the professional staff resources of the 
Office are a precious commodity and they must be expended 
carefully to yield the highest monitoring return. The 
professionals must also be supported by non-professional staff 
wherever possible. As presently organized the Office has 
non-professional intake personnel assigned to each agency or 
group of agencies that promulgate rules. These personnel collect 
certifications and IRFAs and scan the Federal Register for 
notices of proposed rules that may have escaped the attention of 

the RFA. They are aided in their task by internal monitoring 

253 
guides. But the collection process requires supervision by 



252. These attorneys are "public law employees" designated so by 
the act which created the Office of Advocacy. See 15 
U.S.C.A. sec. 634g (Supp. 1980). 

253. The Office of Advocacy has drafted internal guides to RFA 

(Footnote continued) 
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professionals, especially with respect to the review of 

254 
certifications. 

Given this limited staff it is imperative that priorities be 
set and that the Office of Advocacy look for outside assistance 
wherever it can. The Office should narrow its focus considerably 
with regard to the number of agencies whose activities are 
monitored. The Office estimates that about 70 agencies 
promulgate rules that are potentially subject to the RFA. Rather 
than reviewing all agencies equally, a priority list of those 
agencies who are most of concern to small entities should be 
developed and staff resources committed to their monitoring. 
This may mean that rules by other agencies will escape the 
Officers attention, but that seems to be necessary if the Office 
is to do its job at all. 

To assist the Office in its monitoring function volunteers 

in the private sector can be utilized to alert the staff to 

255 
important rules. Beyond the private sector, the Office can 

turn for assistance in regulatory analyses to other government 

agencies, in particular OMB. But that alliance, while critical 



253. (continued) 

monitoring. See Office of Advocacy, "Guides to Regulatory 
Flexibility Analysis Monitoring" (May 14, 1981). 

254. Presumably, IRFAs will be turned over to professional staff 
as soon as they are received by the Office of Advocacy. 

255. The Office of Advocacy has already appointed a task force 
of volunteers that will assist in the monitoring process. 
So far over 200 unpaid monitors, many of whom are attorneys 
who practice before the particular agencies involved, have 
been selected. Their role is primarily to serve as an 
early warning system and as a source of substantive 
guidance for the Office of Advocacy professionals who are 
assigned to specific agencies. In addition many agencies 
have established RFA officials as contact and resource 
persons. See id . 
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to resolving the staffing problems facing the Office of Advocacy, 

will also bring with it some difficulties of its own. 

3. The Office of Advocacy and 0MB 

The overlap in jurisdiction between 0MB which monitors the 
Paperwork Reduction Act and Executive Order 12291 and the Chief 
Counsel who monitors the RFA may create disputes and confusion, 
but it can also serve as a source of mutual support. 0MB, 
through its Office of Information and Regulatory Affairs, is an 
established organization familiar with regulatory analysis and 
well-trained to conduct it. It is also an office that has 
historically asserted strong control over the agencies within its 
ambit. Certainly it can be expected to assert itself in any 

working relationship involving the Executive Order 12291 and the 

256 
RFA. The question is really to what extent may the Chief 

Counsel rely upon 0MB assistance in performing the monitoring 

role under the RFA without yielding decision authority under the 

Act. Obviously some coordination is necessary; not to do so 

would be to ignore the basic message of regulatory reform being 

sent to the agencies by the last two administrations and by the 

RFA itself. 

On the other hand, coordination is the stuff of bureaucratic 

rivalries. The Chief Counsel is the chosen representative of a 

special constituency that will be sensitive to intrusion from 

those it considers not fully informed or committed to its 



256. To some extent this assertion has already taken place in 
that the Executive Order ties directly into the RFA 
requirements. See notes 197-210 supra, and accompanying 

text. 
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cause= Moreover, Congress has clearly placed responsibility 

for the well-being of small entities in the hands of the Office 

of Advocacy and it is unlikely to sit still for excessive 0MB 

control, especially since that office, speaking as it does for 

the Executive, often confronts Congress on other matters. 

Since Congress and the President clearly want to minimize 

the burden of regulatory analysis, both the Office of Advocacy 

and 0MB must minimize any disagreements and work together. 

Recognizing that 0MB has the quantitive expertise to monitor 

agencies effectively, which the Office of Advocacy cannot 

duplicate, the Chief Counsel can and should rely upon 0MB for its 

258 

special skills. 

During all of this the small business community will have to 
recognize that the Chief Counsel is an advocate with limited 
resources, they must be spent in those few situations where they 
can do the most good. This means intervening only in those few 
judicial review proceedings where important RFA policy issues are 
at stake and pressing the President and Congress through the 



257. The small business community may well have special 
interests that 0MB will not consider as important (or as 
justified) as would the Chief Counsel for Advocacy. After 
all the Chief Counsel is intended to be biased in favor of 
small business. Unfortunately other small entities do not 
have a special friend, either at the Office of Advocacy or 
at OMBo 

258. Of course, 0MB has personnel limitations as well. The 
Office of Information and Regulatory Affairs has a staff of 
some 90 professionals, after being supplemented by former 
employees of the Council on Wage and Price Stability. See 
Eads, supra note 50, at 22-23. Since the OIRA has 
responsibility for the Paperwork Reduction Act and 
Executive Order 12291 it is doubtful that It will have the 
capacity to do much RFA work unless it is tied to its 
regulatory analysis function under the Executive Order. 
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annual report mechanism on a carefully selected list of agencies 
who are major compliance problems. In large measure this kind of 
balanced approach will not only determine the effectiveness of 
the RFA, but will go far towards providing an awareness of how 
successful a concept regulatory analysis can be on a 
government-wide basis. 

IV. Relationship of the RFA to the Regulatory Reform Movement 

The RFA is part of a broad movement toward a regulatory 
analysis as a method for improving the performance of federal 
agencies. The RFA is the first such experiment to become law; 

regulatory analysis was included in two omnibus bills during the 

259 
last Congress but they failed of passage. There is a strong 

push for regulatory analysis in the 97th Congress in both the 

Senate and House. It is likely that new legislation will be 

forthcoming and, if it is, the RFA and its regulatory flexibility 

requirements will have to be integrated into the larger pattern 

of regulatory reform. This process can be usefully anticipated 

based upon information now available, 

A. The Regulatory Reform Proposals 

Senator Laxalt has introduced a bill (S.1080) to amend the 

APA by, among other things, imposing regulatory analysis and 

260 
review upon all agencies who make rules, A related bill 



259. S.1291 and S.755, 96th Cong., 2d Sess. (1980). 

260. S.1080, 97th Cong., 1st Sess. (1981). The bill had 74 
Senate co-sponsors. S.1080 was reported by the Judiciary 
Committee, with amendments, on July 17, 1981. 
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(H.R.746) has been introduced in the House by Representative 

261 
Danielson. Both bills provide for regulatory analysis of new 

rules, periodic review of existing rules and the publication of a 

regulatory agenda. In these respects they track similar 

requirements under the RFA. In other respects they differ from 

26 2 
the RFA however* The bills impose standards of regulatory 

analysis upon agencies that are more reminiscent of Executive 

Order 12291 than the RFA, Both bills deal with "major rules" of 

$100 million annual effect on the economy or related economic 

impact tests. 

The type of analysis required is more of the technical 

cost-benefit type than the general regulatory flexibility type. 

The Senate bill requires that the statement of basis and purpose 

for a major rule include a "reasonable determination" that the 

benefits of the rule justify the cost and adverse effects of the 

rule. This amounts to a requirement that cost-benefit 

analysis determine the outcome of agency rulemaking, except where 



261e H,R. 746, 97th Cong*, 1st Sess* (1981), as amended (July 
30, 1981), 

262o The bills also differ significantly between themselves, but 
no attempt will be made to discuss these differences unless 
they relate directly to the RFA, 

263o S.1080 sec. 2(16); H.R.746 sec. 621(3). The bills also 

consider as "major" rules which have a significant adverse 
effect on health, safety or the environment and rules which 
the President designates as such. The House bill adds to 
regulatory analysis a category of "significant rules" which 
are to be defined by the agencies themselves according to 
the number of entities covered, the compliance and 
reporting requirements involved, the direct and indirect 
effects and the relationship of the rule to other rules. 
H.R.746 sec. 621(4) , 

264o S.1080 sec. 3(e) (2) . 
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265 
enabling legislation explicitly dictates to the contrary. The 

House bill also requires preliminary and final regulatory 

analyses to be filed with each new rule, although it does not 

mandate strict compliance with cost-benefit outcomes. Both 

bills allow agencies to incorporate regulatory analyses from 

267 
other statutes. 

The bills provide for agency review of existing major rules 

over a ten year period (which can be extended to 15 if 

268 
necessary) . Each bill also requires the establishment of a 

regulatory agenda. S.1080 requires an agency to publish in the 

Federal Register an agenda for all proposed rules and requires 

the "President or his designee" to publish a bi-annual list of 

269 
major rules. H.R.746 requires agencies themselves to publish 

a regulatory agenda of major rules in the Federal Register on a 

270 
bi-annual basis. 



265. S.1080 anticipates legislation, like that involving OSHA, 
which forbids cost-benefit analysis. See discussion at 
notes 179-180 supra * 

266. H.R.746 sec. 622. The analysis originally required "an 
explanation of why an approach entailing greater adverse 
economic effects was selected", _id. sec. 602(c) (5) (B) , 
which did not, unlike the Senate bill, forbid non-cost 
justified outcomes. In the later revision of the House 
bill cost justification of a proposed rule is more clearly 
demanded. H.R.746, July 30, 1981 amendment at sec. 
622(c) (5) (B) . 

267. S.1080 sec. 3(f)(4); H.R.746 sec. 622(d)(1). The RFA is 
not referred to directly but its regulatory flexibility 
analysis requirement is undoubtedly within each billys 
contemplation. 

268. S.1080 sec. 560; H.R.746 sec. 641. 

269. S.1080 sec. 561. The publication of major rules by the 
President is a function similar to that which was performed 
by President Carter^'s Regulatory Council. 

270. H.R.746 sec. 631. In addition, the President is instructed 
to publish a Calendar of Federal Regulations that collects 
information on major rules from all agencies. 2^. sec. 
632. 
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Oversight responsibility for regulatory analysis is located 
in a variety of places. The Senate bill assumes that the 
justification for a major rule will be reviewed in its statement 
of basis and purpose as part of the rule. It places in the 
President "or an officer designated by him" the responsibility 

for reviewing existing rules and establishing the regulatory 

271 
agenda* The House bill gives oversight responsibility over 

272 
the final regulatory analysis to 0MB and the courts. In 

addition, it places overall responsibility in the Comptroller 

General of the United States to audit and examine agency 

compliance with the regulatory analysis process and to make 

273 
periodic reports to Congress. 

Bo The RFA and Regulatory Reform 

On the solid assumption that some variation of the Senate 
and House bills will become law, there will obviously be a need 
to relate that legislation to the RFA and vice versa. From what 
now appears, there will be no effort made to eliminate or 
drastically reduce the role of the RFA in regulatory review. New 
legislation will largely implement the regulatory analysis 



271. S.1080 sec. 560(a) (2) . 

272. H.R, 746 sees. 622(d)(3) and 623. Section 624 provides: 

The Director of the Office of Management and 
Budget shall monitor and review compliance by 
agencies with the requirements of this subchapter 
and shall establish such . procedures as may be 
necessary to ensure such compliance. The Director 
shall from time to time report to the President and 
the Congress on such agency compliance. 

273. H.R.746 sec, 625. 
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requirements currently imposed by Executive Order 12291. In 
effect, therefore, much of the reconciliation process that now 

must take place between the Order and the RFA discussed 

274 
earlier would be relevant to new legislation. To the extent 

that the Office of Advocacy will already be familiar with the 

regulatory flexibility process there will presumably be an 

initial RFA advantage in any reconciliation process. 

There are several ways, however, in which the RFA and the 

Office of Advocacy can be reduced in importance by new 

legislation. If the House version becomes law and includes 

"significant" as well as major rules in the regulatory analysis 

process, a potentially greater number of rules will be subject 

both to RFA and regulatory analysis. Moreover, since the House 

bill replaces existing RFA section 602 with its own regulatory 

275 

analysis format, there will be further conflict. 

The primary difficulty from the Office of Advocacy's 

viewpoint is a clear shift of monitoring responsibility (via the 

27 6 
regulatory agenda) to 0MB or other government authorities. 

This would suggest that the current overlap in responsibilities 



274. See discussion at notes 197-210 supra . 

275. Section 602 of the RFA deals with the regulatory agenda. 
By eliminating it, the House bill would require the RFA to 
utilize the general regulatory agenda provisions of the new 
legislation. This approach certainly will reduce 
duplication and redundancy, but it will also eliminate 
special notice to small entities unless the Chief Counsel 
takes pains to monitor and report such agendas to small 
entities. 

276. H.R.746 gives control to 0MB and the Comptroller General, 
but S.1080 speaks in terms of the President or his 
designee. It is not inconceivable that the "designee" 
could in some situations become the Chief Counsel for 
Advocacy and thereby ensure a continued role for that 
office and the RFA. 
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between the two organizations will be intensified; given OMB's 
stature, one can anticipate further attempts to narrow the Chief 
Counsel's role in regulatory analysis. But all signs are not 
negative. The Office remains politically important and any 
bureaucratic attempt to reduce its authority would create 
substantial countervailing pressures. Certainly the staff 
support for regulatory analysis currently lacking at the Office 
of Advocacy can be supplied by this government-wide attempt to 
engage in regulatory analysis - 

Thus it is difficult to calculate the ultimate effect that 
enactment of generic regulatory analysis legislation will have 
upon the RFA. In some ways the recognition of regulatory 
analysis throughout government should have a positive effect upon 
the regulatory flexibility process. Agencies should become 
better trained to conduct regulatory analyses and more receptive 
to the special concerns of small entities. If they do not, 
generic regulatory analysis will have had an ironic effect upon 
the RFA for it would amount to another instance where government 
regulation, allegedly neutral in application, has worked to the 
disadvantage of the small business community. 

V. Conclusion 

The RFA may become the most significant legislation small 
business has ever achieved or it may fade into the background. 
At this juncture, it is not easy to say with confidence what 
course it will take. The factors that will determine its 
importance are known. One is the Office of Advocacy which must 
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implement the Act. How will the Office react to questionable 
certifications and weak analyses? The Office has it within its 
power, through careful management, to react decisively and by so 
doing gain the attention of the agencies who must respond 
initially to the Act's demands. 

Careful management requires a consolidation of efforts upon 
the certifications and IRFAs. It also assumes an ability to work 
effectively with 0MB. Despite its preoccupation with other 
regulatory reform legislation, 0MB can provide the expertise 
necessary to assist the Office of Advocacy in becoming an 
effective oversight agency. 

The judicial review provisions of the Act deserve attention 
from the Chief Counsel. ' While the Act clearly does not * 
contemplate an assertive role for the courts in enforcing agency 
compliance with regulatory flexibility analysis, there are ways 
in which the Chief Counsel can effectively intervene to alert the 
courts to the RFA and thereby increase agency incentives to 
comply in the future. The Chief Counsel's reports to Congress 
and the President can be utilized in a similar fashion. 

Small business expects much from the RFA? perhaps too much. 
The Act points a direction, and that direction is to require 
agencies to consider the plight of small business. This 
awareness can make a difference in rulemaking proceedings as it 
does in the halls of Congress. The RFA is special interest 
legislation in the best sense. It urges agencies to recognize 
differences in size when promulgating rules, but It does hot 
undermine regulatory authority ovet, organic legislation. This. 
may not be all the small business community desires, but it is 
more than it has gotten for many years*. 
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